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SA 4088. Mr. DODD submitted an amend-
ment intended to be proposed by him to the
bill S. 2611, supra; which was ordered to lie
on the table.

SA 4089. Mr. DODD (for himself, Mr.
LUGAR, and Mr. SALAZAR) submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4090. Mr. DURBIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2611, supra; which was ordered to lie
on the table.

SA 4091. Mrs. CLINTON submitted an
amendment intended to be proposed by her
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4092. Mr. REED submitted an amend-
ment intended to be proposed by him to the
bill S. 2611, supra; which was ordered to lie
on the table.

SA 4093. Mr. KENNEDY (for himself and
Mr. DEWINE) submitted an amendment in-
tended to be proposed by him to the bill S.
2611, supra; which was ordered to lie on the
table.

SA 4094. Mr. KENNEDY submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4095. Mr. DORGAN submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4096. Mr. BROWNBACK submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4097. Mr. CORNYN submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4098. Mr. BINGAMAN (for himself and
Mr. DOMENICI) submitted an amendment in-
tended to be proposed by him to the bill S.
2611, supra; which was ordered to lie on the
table.

SA 4099. Mr. OBAMA (for himself and Mr.
KENNEDY) submitted an amendment intended
to be proposed by him to the bill S. 2611,
supra; which was ordered to lie on the table.

SA 4100. Mr. GRASSLEY submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4101. Mrs. HUTCHISON (for herself and
Mr. BOND) submitted an amendment in-
tended to be proposed by her to the bill S.
2611, supra; which was ordered to lie on the
table.

SA 4102. Mr. SCHUMER (for himself and
Mr. MENENDEZ) submitted an amendment in-
tended to be proposed by him to the bill S.
2611, supra; which was ordered to lie on the
table.

SA 4103. Mr. LEAHY (for himself, Mr.
COLEMAN, Mr. LIEBERMAN, Mr. KENNEDY, Mr.
CHAFEE, Mr. HARKIN, and Mr. BINGAMAN) sub-
mitted an amendment intended to be pro-
posed by him to the bill S. 2611, supra; which
was ordered to lie on the table.

SA 4104. Mr. SALAZAR submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4105. Mr. COLEMAN submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4106. Mr. KENNEDY submitted an
amendment intended to be proposed by him
to the bill S. 2611, supra; which was ordered
to lie on the table.

SA 4107. Mr. ENSIGN submitted an amend-
ment intended to be proposed by him to the
bill S. 2611, supra; which was ordered to lie
on the table.
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TEXT OF AMENDMENTS

SA 4085. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . IDENTIFICATION REQUIREMENTS.

(a) REQUIREMENT FOR IDENTIFICATION CARDS
TO INCLUDE CITIZENSHIP INFORMATION.—Sub-
section (b) of section 202 of the REAL ID Act
of 2005 (49 U.S.C. 30301 note) is amended by
redesignating paragraphs (8) and (9) as para-
graphs (9) and (10), respectively, and by in-
serting after paragraph (7) the following new
paragraph:

‘(8) An indication of whether the person is
a United States citizen.”.

(b) IDENTIFICATION REQUIRED FOR VOTING IN
PERSON.—

(1) IN GENERAL.—Title III of the Help Amer-
ica Vote Act of 2002 (42 U.S.C. 15481 et seq.)
is amended by redesignating sections 304 and
305 as sections 305 and 306, respectively, and
by inserting after section 303 the following
new section:

“SEC. 304. IDENTIFICATION OF VOTERS AT THE
POLLS.

‘“(a) IN GENERAL.—Notwithstanding the re-
quirements of section 303(b), each State shall
require individuals casting ballots in an elec-
tion for Federal office in person to present
before voting a current valid photo identi-
fication which is issued by a governmental
entity and which meets the requirements of
subsection (b) of section 202 of the REAL ID
Act of 2005 (49 U.S.C. 30301 note).

“(b) EFFECTIVE DATE.—Each State shall be
required to comply with the requirements of
subsection (a) on and after May 11, 2008."".

(2) CONFORMING AMENDMENT.—Section 401
of the Help America Vote Act of 2002 (42
U.S.C. 15511) is amended by striking ‘‘and
303’ and inserting ‘303, and 304”’.

(c) FUNDING FOR FREE PHOTO IDENTIFICA-
TIONS.—Subtitle D of title II of the Help
America Vote Act of 2002 (42 U.S.C. 15401 et
seq.) is amended by adding at the end the fol-
lowing:

“PART 7—PHOTO IDENTIFICATION
“SEC. 297. PAYMENTS FOR FREE PHOTO IDENTI-
FICATION.

‘“(a) IN GENERAL.—In addition to any other
payments made under this subtitle, the Elec-
tion Assistance Commission shall make pay-
ments to States to promote the issuance to
registered voters of free photo identifica-
tions for purposes of meeting the identifica-
tion requirements of section 304.

““(b) ELIGIBILITY.—A State is eligible to re-
ceive a grant under this part if it submits to
the Commission (at such time and in such
form as the Commission may require) an ap-
plication containing—

‘(1) a statement that the State intends to
comply with the requirements of section 304;
and

‘“(2) a description of how the State intends
to use the payment under this part to pro-
vide registered voters with free photo identi-
fications which meet the requirements of
such section.

‘“(c) USE oF FUNDS.—A State receiving a
payment under this part shall use the pay-
ment only to provide free photo identifica-
tion cards to registered voters who do not
have an identification card that meets the
requirements of section 304.

‘‘(d) ALLOCATION OF FUNDS.—

‘(1) IN GENERAL.—The amount of the grant
made to a State under this part for a year
shall be equal to the product of—

‘“(A) the total amount appropriated for
payments under this part for the year under
section 298; and
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‘(B) an amount equal to—

‘(i) the voting age population of the State
(as reported in the most recent decennial
census); divided by

‘“(ii) the total voting age population of all
eligible States which submit an application
for payments under this part (as reported in
the most recent decennial census).

“SEC. 298. AUTHORIZATION OF APPROPRIATIONS.

‘‘(a) IN GENERAL.—In addition to any other
amounts authorized to be appropriated under
this subtitle, there are authorized to be ap-
propriated such sums as are necessary for
the purpose of making payments under sec-
tion 297.

“(b) AVAILABILITY.—Any amounts appro-
priated pursuant to the authority of this sec-
tion shall remain available until expended.”’.

SA 4086. Mr. WARNER (for himself
and Mr. CRAIG) submitted an amend-
ment intended to be proposed by him
to the bill S. 2611, to provide for com-
prehensive immigration reform and for
other purposes; which was ordered to
lie on the table; as follows:

At the end of subtitle C of title I, add the
following:

SEC. 133. REPORT ON INCENTIVES TO ENCOUR-
AGE CERTAIN MEMBERS AND
FORMER MEMBERS OF THE ARMED
FORCES TO SERVE IN THE BUREAU
OF CUSTOMS AND BORDER PROTEC-
TION.

(a) REPORT REQUIRED.—Not later than 60
days after the date of the enactment of this
Act, the Secretary of Homeland Security and
the Secretary of Defense shall jointly submit
to the appropriate committees of Congress a
report assessing the desirability and feasi-
bility of offering incentives to covered mem-
bers and former members of the Armed
Forces for the purpose of encouraging such
members to serve in the Bureau of Customs
and Border Protection.

(b) COVERED MEMBERS AND FORMER MEM-
BERS OF THE ARMED FORCES.—For purposes of
this section, covered members and former
members of the Armed Forces are the fol-
lowing:

(1) Members of the reserve components of
the Armed Forces.

(2) Former members of the Armed Forces
within two years of separation from service
in the Armed Forces.

(¢) REQUIREMENTS AND LIMITATIONS.—

(1) NATURE OF INCENTIVES.—In considering
incentives for purposes of the report required
by subsection (a), the Secretaries shall con-
sider such incentives, whether monetary or
otherwise and whether or not authorized by
current law or regulations, as the Secre-
taries jointly consider appropriate.

(2) TARGETING OF INCENTIVES.—In assessing
any incentive for purposes of the report, the
Secretaries shall give particular attention to
the utility of such incentive in—

(A) encouraging service in the Bureau of
Customs and Border Protection after service
in the Armed Forces by covered members
and former of the Armed Forces who have
provided border patrol or border security as-
sistance to the Bureau as part of their duties
as members of the Armed Forces; and

(B) leveraging military training and expe-
rience by accelerating training, or allowing
credit to be applied to related areas of train-
ing, required for service with the Bureau of
Customs and Border Protection.

(3) PAYMENT.—In assessing incentives for
purposes of the report, the Secretaries shall
assume that any costs of such incentives
shall be borne by the Department of Home-
land Security.

(d) ELEMENTS.—The report required by sub-
section (a) shall include the following:
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(1) A description of various monetary and
non-monetary incentives considered for pur-
poses of the report.

(2) An assessment of the desirability and
feasibility of utilizing any such incentive for
the purpose specified in subsection (a), in-
cluding an assessment of the particular util-
ity of such incentive in encouraging service
in the Bureau of Customs and Border Protec-
tion after service in the Armed Forces by
covered members and former members of the
Armed Forces described in subsection (c¢)(2).

(3) Any other matters that the Secretaries
jointly consider appropriate.

(e) APPROPRIATE COMMITTEES OF CONGRESS
DEFINED.—In this section, the term ‘‘appro-
priate committees of Congress’” means—

(1) the Committees on Armed Services,
Homeland Security and Governmental Af-
fairs, and Appropriations of the Senate; and

(2) the Committees on Armed Services,
Homeland Security, and Appropriations of
the House of Representatives.

SA 4087. Mrs. FEINSTEIN (for herself
and Mr. HARKIN) submitted an amend-
ment intended to be proposed by her to
the bill S. 2611, to provide for com-
prehensive immigration reform and for
other purposes; as follows:

On page 345 strike line 10 and all that fol-
lows through page 395 line 23, and insert the
following:

Subtitle A—Earned Adjustment of Status
SEC. 601. ORANGE CARD VISA PROGRAM.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Orange Card Program’’.

(b) EARNED ADJUSTMENT OF STATUS.—

(1) IN GENERAL.—Chapter 5 of title II (8
U.S.C. 1255 et seq.) is amended by inserting
after section 245A the following:

“SEC. 245B. ACCESS TO EARNED ADJUSTMENT.

‘‘(a) ADJUSTMENT OF STATUS.—

‘(1 PRINCIPAL ALIENS.—Subject to sub-
section (¢)(b) and notwithstanding any other
provision of law, including section 244(h), the
Secretary of Homeland Security shall adjust
an alien’s status to the status of an alien
lawfully admitted for orange card status, if
the alien satisfies the following require-
ments:

‘“(A) APPLICATION.—The alien shall file an
application establishing eligibility for ad-
justment of status in accordance with the
procedures established under subsection (n)
and pay the fine required under subsection
(m) and any additional amounts owed under
that subsection.

‘“(B) CONTINUOUS PHYSICAL PRESENCE.—

‘(i) IN GENERAL.—The alien shall establish
that the alien—

““(I) was physically present in the United
States on or before January 1, 2006;

“(IT) was not legally present in the United
States on or before January 1, 2006, under
any classification set forth in section
101(a)(15); and

“(III) did not depart from the United
States on or before January 1, 2006, except
for brief, casual, and innocent departures.

‘‘(ii) LEGALLY PRESENT.—For purposes of
this subparagraph, an alien who has violated
any conditions of the alien’s visa shall be
considered not to be legally present in the
United States.

“(C) ADMISSIBLE UNDER IMMIGRATION
LAWS.—The alien shall establish that the
alien is not inadmissible under section 212(a)
except for any provision of that section that
is waived under subsection (b) of this sec-
tion.

‘(D) EMPLOYMENT IN THE UNITED STATES.—

‘(i) IN GENERAL.—The alien shall—

“(I) submit all documentation of the
alien’s employment in the United States be-
fore January 1, 2006; and
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“(IT) be employed in the United States for
at least 6 years, in the aggregate, after the
date of the enactment of the Orange Card
Program.

“‘(i1) EXCEPTIONS.—

‘() IN GENERAL.—The employment re-
quirement in clause (i) shall be reduced for
an individual who—

‘‘(aa) cannot demonstrate employment
based on a physical or mental disability or
as a result of pregnancy; or

‘(bb) is under 18 years of age on the date of
the enactment of the Orange Card Program,
by a period of time equal to the time period
beginning on such date of enactment and
ending on the date on which the individual
reaches 18 years of age.

‘“(IT) POSTSECONDARY STUDY.—The employ-
ment requirements in clause (i) shall be re-
duced by 1 year for each year of completed
full time postsecondary study in the United
States during the relevant period.

‘‘(iii) PORTABILITY.—An alien shall not be
required to complete the employment re-
quirements in clause (i) with the same em-
ployer.

“(iv) EVIDENCE OF EMPLOYMENT.—

‘“(I) CONCLUSIVE DOCUMENTS.—For purposes
of satisfying the requirements in clause (i),
the alien shall submit at least 2 of the fol-
lowing documents for each period of employ-
ment, which shall be considered conclusive
evidence of such employment:

‘‘(aa) Records maintained by the Social Se-
curity Administration.

‘“(bb) Records maintained by an employer,
such as pay stubs, time sheets, or employ-
ment work verification.

“(cc) Records maintained by the Internal
Revenue Service.

‘“(dd) Records maintained by a union or
day labor center.

‘“(ee) Records maintained by any other
government agency, such as worker com-
pensation records, disability records, or busi-
ness licensing records.

‘(II) OTHER DOCUMENTS.—An alien who is
unable to submit a document described in
subclause (I) may satisfy the requirement in
clause (i) by submitting to the Secretary at
least 2 other types of reliable documents
that provide evidence of employment for
each required period of employment, includ-
ing—

‘‘(aa) bank records;

‘“(bb) business records;

‘“(cc) sworn affidavits from nonrelatives
who have direct knowledge of the alien’s
work, including the name, address, and
phone number of the affiant, the nature and
duration of the relationship between the affi-
ant and the alien, and other verification in-
formation; or

‘“(dd) remittance records.

‘‘(v) BURDEN OF PROOF.—An alien applying
for adjustment of status under this sub-
section has the burden of proving by a pre-
ponderance of the evidence that the alien has
satisfied the employment requirements in
clause (i).

“(E) PAYMENT OF INCOME TAXES.—The alien
shall establish the payment of all Federal
and State income taxes owed for employ-
ment during the period of employment re-
quired under subparagraph (D)@i). The alien
may satisfy such requirement by estab-
lishing that—

‘(i) no such tax liability exists;

‘“(ii) all outstanding liabilities have been
met; or

‘“(iii) the alien has entered into an agree-
ment for payment of all outstanding liabil-
ities with the Internal Revenue Service and
with the department of revenue of each
State to which taxes are owed.

““(F) BASIC CITIZENSHIP SKILLS.—
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‘(i) IN GENERAL.—Except as provided in
clause (ii), the alien shall demonstrate that
the alien either—

“(I) meets the requirements of section
312(a) (relating to a knowledge and under-
standing of English and the history and Gov-
ernment of the United States); or

“(IT) is satisfactorily pursuing a course of
study, recognized by the Secretary of Home-
land Security, to achieve such understanding
of English and the history and Government
of the United States.

‘‘(ii) EXCEPTIONS.—

‘()  MANDATORY.—The requirements of
clause (i) shall not apply to any person who
is unable to comply with those requirements
because of a physical or developmental dis-
ability or mental impairment.

‘“(II) DISCRETIONARY.—The Secretary of
Homeland Security may waive all or part of
the requirements of clause (i) in the case of
an alien who is 65 years of age or older as of
the date of the filing of the application for
adjustment of status.

“(G) SECURITY AND LAW ENFORCEMENT
CLEARANCES.—The alien shall submit finger-
prints in accordance with procedures estab-
lished by the Secretary of Homeland Secu-
rity. Such fingerprints shall be submitted to
relevant Federal agencies to be checked
against existing databases for information
relating to criminal, national security, or
other law enforcement actions that would
render the alien ineligible for adjustment of
status under this subsection. The relevant
Federal agencies shall work to ensure that
such clearances are completed within 90 days
of the submission of fingerprints. An appeal
of a security clearance determination by the
Secretary of Homeland Security shall be
processed through the Department of Home-
land Security.

‘“(H) MILITARY SELECTIVE SERVICE.—The
alien shall establish that if the alien is with-
in the age period required under the Military
Selective Service Act (50 U.S.C. App. 451 et
seq.) that such alien has registered under
that Act.

“(I) ANNUAL REPORTING REQUIREMENT.—

‘(i) IN GENERAL.—An alien who has applied
for an adjustment of status under this sec-
tion shall annually submit to the Secretary
of Homeland Security the documentation de-
scribed in clause (ii) and the fee required
under subsection (m)(3).

‘“(ii) DOCUMENTATION.—The documentation
submitted under clause (i) shall include evi-
dence of employment described in subpara-
graph (D)(iv), proof of payment of taxes de-
scribed in subparagraph (E), and documenta-
tion of any criminal conviction or an affi-
davit stating that the alien has not been
convicted of any crime.

‘“(iii) TERMINATION.—The reporting require-
ment under this subparagraph shall termi-
nate on the date on which the alien is grant-
ed the status of an alien lawfully admitted
for permanent residence.

‘“(J) ADJUSTMENT OF STATUS.—An alien
may not adjust to legal permanent residence
status under this section until after the ear-
lier of—

‘(i) the consideration of all applications
filed under section 201, 202, or 203 before the
date of enactment of this section; or

‘“(ii) 8 years after the date of enactment of
this section.

¢(2) SPOUSES AND CHILDREN.—

““(A) IN GENERAL.—

‘(1) ADJUSTMENT OF STATUS.—Notwith-
standing any other provision of law, the Sec-
retary of Homeland Security shall, if other-
wise eligible under subparagraph (B), adjust
the status to that of a lawful permanent
resident for—

‘() the spouse, or child who was under 21
years of age on the date of enactment of the
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Orange Card Program, of an alien who ad-
justs status or is eligible to adjust status to
that of a permanent resident under para-
graph (1); or

‘“(ITI) an alien who, within 5 years preceding
the date of the enactment of the Orange Card
Program, was the spouse or child of an alien
who adjusts status to that of a permanent
resident under paragraph (1), if—

‘‘(aa) the termination of the qualifying re-
lationship was connected to domestic vio-
lence; or

‘“(bb) the spouse or child has been battered
or subjected to extreme cruelty by the
spouse or parent who adjusts status or is eli-
gible to adjust status to that of a permanent
resident under paragraph (1).

“‘(ii) APPLICATION OF OTHER LAW.—In acting
on applications filed under this paragraph
with respect to aliens who have been bat-
tered or subjected to extreme cruelty, the
Secretary of Homeland Security shall apply
the provisions of section 204(a)(1)(J) and the
protections, prohibitions, and penalties
under section 384 of the Illegal Immigration
Reform and Immigrant Responsibility Act of
1996 (8 U.S.C. 1367).

“(B) GROUNDS OF INADMISSIBILITY NOT AP-
PLICABLE.—In establishing admissibility to
the United States, the spouse or child de-
scribed in subparagraph (A) shall establish
that they are not inadmissible under section
212(a), except for any provision of that sec-
tion that is waived under subsection (b) of
this section.

‘(C) SECURITY AND LAW ENFORCEMENT
CLEARANCE.—The spouse or child, if that
child is 14 years of age or older, described in
subparagraph (A) shall submit fingerprints
in accordance with procedures established by
the Secretary of Homeland Security. Such
fingerprints shall be submitted to relevant
Federal agencies to be checked against exist-
ing databases for information relating to
criminal, national security, or other law en-
forcement actions that would render the
alien ineligible for adjustment of status
under this subsection. The relevant Federal
agencies shall work to ensure that such
clearances are completed within 90 days of
the submission of fingerprints. An appeal of
a denial by the Secretary of Homeland Secu-
rity shall be processed through the Depart-
ment of Homeland Security.

¢“(3) NONAPPLICABILITY OF NUMERICAL LIMI-
TATIONS.—When an alien is granted lawful
permanent resident status under this sub-
section, the number of immigrant visas au-
thorized to be issued under any provision of
this Act shall not be reduced.

‘“(b) GROUNDS OF INADMISSIBILITY.—

‘(1) APPLICABLE PROVISIONS.—In the deter-
mination of an alien’s admissibility under
paragraphs (1)(C) and (2) of subsection (a),
the following provisions of section 212(a)
shall apply and may not be waived by the
Secretary of Homeland Security under para-
graph (3)(A):

“‘(A) Paragraph (1) (relating to health).

“(B) Paragraph (2) (relating to criminals).

‘(C) Paragraph (3) (relating to security and
related grounds).

‘(D) Subparagraphs (A) and (C) of para-
graph (10) (relating to polygamists and child
abductors).

‘(2) GROUNDS OF INADMISSIBILITY NOT AP-
PLICABLE.—The provisions of paragraphs (5),
(6)(A), (6)(B), (6)(C), (6)(F), (6)(G), (T), (9), and
(10)(B) of section 212(a) shall not apply to an
alien who is applying for adjustment of sta-
tus under subsection (a).

‘“(3) WAIVER OF OTHER GROUNDS.—

‘““(A) IN GENERAL.—Except as provided in
paragraph (1), the Secretary of Homeland Se-
curity may waive any provision of section
212(a) in the case of individual aliens for hu-
manitarian purposes, to ensure family unity,
or when it is otherwise in the public interest.
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‘(B) CONSTRUCTION.—Nothing in this para-
graph shall be construed as affecting the au-
thority of the Secretary of Homeland Secu-
rity, other than under this subparagraph, to
waive the provisions of section 212(a).

‘‘(4) SPECIAL RULE FOR DETERMINATION OF
PUBLIC CHARGE.—An alien is not ineligible for
adjustment of status under subsection (a) by
reason of a ground of inadmissibility under
section 212(a)(4) if the alien establishes a his-
tory of employment in the United States evi-
dencing self-support without public cash as-
sistance.

““(5) SPECIAL RULE FOR INDIVIDUALS WHERE
THERE IS NO COMMERCIAL PURPOSE.—AnN alien
is not ineligible for adjustment of status
under subsection (a) by reason of a ground of
inadmissibility under section 212(a)(6)(E) if
the alien establishes that the action referred
to in that section was taken for humani-
tarian purposes, to ensure family unity, or
was otherwise in the public interest.

¢“(6) INELIGIBILITY.—

‘‘(A) IN GENERAL.—AnN alien is ineligible for
adjustment to lawful permanent resident
status under this section if—

‘(i) the alien has been ordered removed
from the United States—

“(I) for overstaying the period of author-
ized admission under section 217;

‘“(IT) under section 235 or 238; or

‘“(III) pursuant to a final order of removal
under section 240;

‘(i) the alien failed to depart the United
States during the period of a voluntary de-
parture order issued under section 240B;

‘“(iii) the alien 1is subject to section
241(a)(5);

‘(iv) the Secretary of Homeland Security
determines that—

‘“(I) the alien, having been convicted by a
final judgment of a serious crime, con-
stitutes a danger to the community of the
United States;

‘“(IT) there are reasonable grounds for be-
lieving that the alien has committed a seri-
ous crime outside the United States prior to
the arrival of the alien in the United States;
or

‘(III) there are reasonable grounds for re-
garding the alien as a danger to the security
of the United States; or

‘“(v) the alien has been convicted of a fel-
ony or 3 or more misdemeanors.

‘(B) EXCEPTION.—Notwithstanding sub-
paragraph (A), an alien who has not been or-
dered removed from the United States shall
remain eligible for adjustment to lawful per-
manent resident status under this section if
the alien’s ineligibility under subparagraph
(A) is solely related to the alien’s—

‘(i) entry into the United States without
inspection;

‘(i) remaining in the United States be-
yond the period of authorized admission; or

¢“(iii) failure to maintain legal status while
in the United States.

‘“(C) WAIVER.—The Secretary may, in the
Secretary’s sole and unreviewable discretion,
waive the application of subparagraph (A) if
the alien—

‘(i) was ordered removed on the basis that
the alien—

‘“(I) entered without inspection;

‘“(IT) failed to maintain status; or

‘Y(IIT) was ordered removed
212(a)(6)(C)(i) before April 7, 2006; and

‘“(ii) demonstrates that—

‘“(I) the alien did not receive notice of re-
moval proceedings in accordance with para-
graph (1) or (2) of section 239(a);

‘“(IT) the alien’s failure to appear was due
to exceptional circumstances beyond the
control of the alien; or

“(III) requiring the alien to depart from
the United States would result in extreme
hardship to the alien’s spouse, parent, or
child, who is a citizen of the United States or

under
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an alien lawfully admitted for permanent
residence.

“(7T) APPLICABILITY OF OTHER PROVISIONS.—
Section 241(a)(5) and section 240B(d) shall not
apply with respect to an alien who is apply-
ing for adjustment of status under sub-
section (a).

¢(c) TREATMENT OF APPLICANTS.—

‘(1) IN GENERAL.—An alien who files an ap-
plication under subsection (a)(1)(A) for ad-
justment of status, including a spouse or
child who files for adjustment of status
under subsection (b)—

‘“(A) shall be granted employment author-
ization pending final adjudication of the
alien’s application for adjustment of status;

‘(B) shall be granted permission to travel
abroad pursuant to regulation pending final
adjudication of the alien’s application for ad-
justment of status;

‘(C) shall not be detained, determined in-
admissible or deportable, or removed pend-
ing final adjudication of the alien’s applica-
tion for adjustment of status, unless the
alien commits an act which renders the alien
ineligible for such adjustment of status; and

‘(D) shall not be considered an unauthor-
ized alien as defined in section 274A(h)(3)
until such time as employment authoriza-
tion under subparagraph (A) is denied.

‘(2) DOCUMENT OF AUTHORIZATION.—The
Secretary of Homeland Security shall pro-
vide each alien described in paragraph (1)
with a counterfeit-resistant orange card
that—

““(A) meets all current requirements estab-
lished by the Secretary of Homeland Secu-
rity for travel documents, including the re-
quirements under section 403 of the Illegal
Immigration Reform and Immigrant Respon-
sibility Act of 1996 (8 U.S.C. 1324a note);

‘“(B) reflects the benefits and status set
forth in paragraph (1); and

“(C) contains a unique number that au-
thorizes card holders who have resided
longer in the United States to receive the
status of lawful permanent resident before
similarly situated card holders whose length
of residence in the United States is shorter.

‘(3) SECURITY AND LAW ENFORCEMENT
CLEARANCE.—Before an alien is granted em-
ployment authorization or permission to
travel under paragraph (1), the alien shall be
required to undergo a name check against
existing databases for information relating
to criminal, national security, or other law
enforcement actions. The relevant Federal
agencies shall work to ensure that such
name checks are completed not later than 90
days after the date on which the name check
is requested.

‘“(4) TERMINATION OF PROCEEDINGS.—An
alien in removal proceedings who establishes
prima facie eligibility for adjustment of sta-
tus under subsection (a) shall be entitled to
termination of the proceedings pending the
outcome of the alien’s application, unless
the removal proceedings are based on crimi-
nal or national security grounds.

“(6) ADJUSTMENT TO PERMANENT RESI-
DENCE.—

‘“(A) IN GENERAL.—The Secretary of Home-
land Security shall adjust the status of an
alien who satisfies all the requirements
under subsection (a) to that of an alien law-
fully admitted for permanent residence.

*(B) NONAPPLICABILITY OF NUMERICAL LIMI-
TATIONS.—When an alien is granted lawful
permanent resident status under this sec-
tion, the number of immigrant visas author-
ized to be issued under any provision of this
Act shall not be reduced.

‘(d) APPREHENSION BEFORE APPLICATION
PERIOD.—The Secretary of Homeland Secu-
rity shall provide that in the case of an alien
who is apprehended before the beginning of
the application period described in sub-
section (a) and who can establish prima facie
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eligibility to have the alien’s status adjusted
under that subsection (but for the fact that
the alien may not apply for such adjustment
until the beginning of such period), until the
alien has had the opportunity during the
first 180 days of the application period to
complete the filing of an application for ad-
justment, the alien may not be removed
from the United States unless the alien is re-
moved on the basis that the alien has en-
gaged in criminal conduct or is a threat to
the national security of the United States.

‘‘(e) CONFIDENTIALITY OF INFORMATION.—

‘(1) IN GENERAL.—Except as otherwise pro-
vided in this section, no Federal agency or
bureau, nor any officer or employee of such
agency or bureau, may—

‘“(A) use the information furnished by the
applicant pursuant to an application filed
under paragraph (1) or (2) of subsection (a)
for any purpose other than to make a deter-
mination on the application;

“(B) make any publication through which
the information furnished by any particular
applicant can be identified; or

“(C) permit anyone other than the sworn
officers and employees of such agency, bu-
reau, or approved entity, as approved by the
Secretary of Homeland Security, to examine
individual applications that have been filed.

‘(2) REQUIRED DISCLOSURES.—The Sec-
retary of Homeland Security and the Sec-
retary of State shall provide the information
furnished pursuant to an application filed
under paragraph (1) or (2) of subsection (a),
and any other information derived from such
furnished information, to a duly recognized
law enforcement entity in connection with a
criminal investigation or prosecution or a
national security investigation or prosecu-
tion, in each instance about an individual
suspect or group of suspects, when such in-
formation is requested in writing by such en-
tity.

‘“(3) CRIMINAL PENALTY.—Any person who
knowingly uses, publishes, or permits infor-
mation to be examined in violation of this
subsection shall be fined not more than
$10,000.

“(f) PENALTIES FOR FALSE STATEMENTS IN
APPLICATIONS.—

(1) CRIMINAL PENALTY.—

‘“(A) VIOLATION.—It shall be unlawful for
any person to—

‘(i) file or assist in filing an application
for adjustment of status under this section
and knowingly and willfully falsify, conceal,
or cover up a material fact or make any
false, fictitious, or fraudulent statements or
representations, or make or use any false
writing or document knowing the same to
contain any false, fictitious, or fraudulent
statement or entry; or

‘“(ii) create or supply a false writing or
document for use in making such an applica-
tion.

‘(B) PENALTY.—Any person who violates
subparagraph (A) shall be fined in accord-
ance with title 18, United States Code, or im-
prisoned not more than 5 years, or both.

“(2) INADMISSIBILITY.—An alien who is con-
victed of a crime under paragraph (1) shall be
considered to be inadmissible to the United
States.

‘“(3) EXCEPTION.—Notwithstanding para-
graphs (1) and (2), any alien or other entity
(including an employer or union) that sub-
mits an employment record that contains in-
correct data that the alien used in order to
obtain such employment, shall not have vio-
lated this subsection.

‘(g) INELIGIBILITY FOR PUBLIC BENEFITS.—
For purposes of section 403 of the Personal
Responsibility and Work Opportunity Rec-
onciliation Act of 1996 (8 U.S.C. 1613), an
alien whose status has been adjusted in ac-
cordance with subsection (a) shall not be eli-
gible for any Federal means-tested public
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benefit unless the alien meets the alien eligi-
bility criteria for such benefit under title IV
of such Act (8 U.S.C. 1601 et seq.).

“(h) RELATIONSHIPS OF APPLICATION TO
CERTAIN ORDERS.—

‘(1) IN GENERAL.—AnN alien who is present
in the United States and has been ordered
excluded, deported, removed, or to depart
voluntarily from the United States or is sub-
ject to reinstatement of removal under any
provision of this Act may, notwithstanding
such order, apply for adjustment of status
under subsection (a). Such an alien shall not
be required, as a condition of submitting or
granting such application, to file a separate
motion to reopen, reconsider, or vacate the
exclusion, deportation, removal or voluntary
departure order. If the Secretary of Home-
land Security grants the application, the
order shall be canceled. If the Secretary of
Homeland Security renders a final adminis-
trative decision to deny the application,
such order shall be effective and enforceable.
Nothing in this paragraph shall affect the re-
view or stay of removal under subsection (j).

‘(2) STAY OF REMOVAL.—The filing of an ap-
plication described in paragraph (1) shall
stay the removal or detainment of the alien
pending final adjudication of the application,
unless the removal or detainment of the
alien is based on criminal or national secu-
rity grounds.

‘(i) APPLICATION OF OTHER PROVISIONS.—
Nothing in this section shall preclude an
alien who may be eligible to be granted ad-
justment of status under subsection (a) from
seeking such status under any other provi-
sion of law for which the alien may be eligi-
ble.

“(j) ADMINISTRATIVE AND JUDICIAL RE-
VIEW.—

‘(1) IN GENERAL.—Except as provided in
this subsection, there shall be no administra-
tive or judicial review of a determination re-
specting an application for adjustment of
status under subsection (a).

¢“(2) ADMINISTRATIVE REVIEW.—

““(A) SINGLE LEVEL OF ADMINISTRATIVE AP-
PELLATE REVIEW.—The Secretary of Home-
land Security shall establish an appellate
authority to provide for a single level of ad-
ministrative appellate review of a deter-
mination respecting an application for ad-
justment of status under subsection (a).

‘(B) STANDARD FOR REVIEW.—Administra-
tive appellate review referred to in subpara-
graph (A) shall be based solely upon the ad-
ministrative record established at the time
of the determination on the application and
upon the presentation of additional or newly
discovered evidence during the time of the
pending appeal.

¢“(3) JUDICIAL REVIEW.—

‘“(A) DIRECT REVIEW.—A person whose ap-
plication for adjustment of status under sub-
section (a) is denied after administrative ap-
pellate review under paragraph (2) may seek
review of such denial, in accordance with
chapter 7 of title 5, United States Code, be-
fore the United States district court for the
district in which the person resides.

“(B) REVIEW AFTER REMOVAL  PRO-
CEEDINGS.—There shall be judicial review in
the Federal courts of appeal of the denial of
an application for adjustment of status
under subsection (a) in conjunction with ju-
dicial review of an order of removal, deporta-
tion, or exclusion, but only if the validity of
the denial has not been upheld in a prior ju-
dicial proceeding under subparagraph (A).
Notwithstanding any other provision of law,
the standard for review of such a denial shall
be governed by subparagraph (C).

¢(C) STANDARD FOR JUDICIAL REVIEW.—Ju-
dicial review of a denial of an application
under this section shall be based solely upon
the administrative record established at the
time of the review. The findings of fact and
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other determinations contained in the record
shall be conclusive unless the applicant can
establish abuse of discretion or that the find-
ings are directly contrary to clear and con-
vincing facts contained in the record, consid-
ered as a whole.

‘‘(4) STAY OF REMOVAL.—Aliens seeking ad-
ministrative or judicial review under this
subsection shall not be removed from the
United States until a final decision is ren-
dered establishing ineligibility under this
section, unless such removal is based on
criminal or national security grounds.

(k) DISSEMINATION OF INFORMATION ON AD-
JUSTMENT PROGRAM.—During the 12 months
following the issuance of final regulations in
accordance with subsection (o), the Sec-
retary of Homeland Security, in cooperation
with approved entities, approved by the Sec-
retary of Homeland Security, shall broadly
disseminate information respecting adjust-
ment of status under this section and the re-
quirements to be satisfied to obtain such sta-
tus. The Secretary of Homeland Security
shall also disseminate information to em-
ployers and labor unions to advise them of
the rights and protections available to them
and to workers who file applications under
this section. Such information shall be
broadly disseminated, in the languages spo-
ken by the top 15 source countries of the
aliens who would qualify for adjustment of
status under this section, including to tele-
vision, radio, and print media such aliens
would have access to.

(1) EMPLOYER PROTECTIONS.—

“(1) IMMIGRATION STATUS OF ALIEN.—Em-
ployers of aliens applying for adjustment of
status under this section shall not be subject
to civil and criminal tax liability relating di-
rectly to the employment of such alien.

*“(2) PROVISION OF EMPLOYMENT RECORDS.—
Employers that provide unauthorized aliens
with copies of employment records or other
evidence of employment pursuant to an ap-
plication for adjustment of status under this
section or any other application or petition
pursuant to other provisions of the immigra-
tion laws, shall not be subject to civil and
criminal liability pursuant to section 274A
for employing such unauthorized aliens.

‘“(3) APPLICABILITY OF OTHER LAW.—Noth-
ing in this subsection shall be used to shield
an employer from liability pursuant to sec-
tion 274B or any other labor and employment
law provisions.

“(m) AUTHORIZATION OF
FINES; FEES.—

‘(1) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Homeland Security
$100,000,000 for fiscal year 2007, which shall
remain available until expended, to carry
out this section.

‘“(2) FINE.—An alien who files an applica-
tion under this section (except for an alien
under 18 years of age) shall pay a fine equal
to $2,000.

‘(3) FEE.—Annual processing fee of $50.

‘“(4) IMMIGRATION EXAMINATIONS FEE AC-
COUNT.—Of the amounts collected each fiscal
year under paragraphs (2) and (3), the Sec-
retary of Homeland Security shall deposit—

““(A) $10,000,000 into the General Fund of
the Treasury, until an amount equal to the
amount appropriated pursuant to paragraph
(1) has been deposited under this subpara-
graph; and

‘(B) the remaining amount into the Immi-
gration Examinations Fee Account estab-
lished under section 286(m).

‘“(5) USE OF AMOUNTS COLLECTED.—Of the
amounts deposited into the Immigration Ex-
aminations Fee Account under paragraph
@ (B)—

‘““(A) such amounts as may be necessary
shall be available, without fiscal year limita-
tion, to—

APPROPRIATIONS;
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‘(i) the Secretary of Homeland Security to
implement this section and to process appli-
cations received under this section; and

‘‘(ii) the Secretary of Homeland Security
and the Secretary of State for administra-
tive and other expenses incurred in connec-
tion with the review of applications filed by
immediate relatives of aliens applying for
adjustment of status under this section; and

‘(B) any amounts not expended under sub-
paragraph (A) shall be available to the Sec-
retary of Homeland Security to improve bor-
der security.

“(n) RULEMAKING.—

‘(1) IN GENERAL.—Not later than 120 days
after the date of the enactment of the Or-
ange Card Program, the Secretary of Home-
land Security shall issue regulations to im-
plement this section.

¢(2) APPLICATION PROCESSING PROCEDURE.—
The regulations issued under paragraph (1)
shall include a procedure for the orderly, ef-
ficient, and effective processing of applica-
tions received under this section. Such pro-
cedure shall require the Secretary of Home-
land Security to—

“‘(A) permit applications under this section
to be filed electronically, to the extent pos-
sible; and

‘(B) allow for initial registration with fin-
gerprints of applicants to be followed by a
personal appointment and completed appli-
cation.”.

(2) TABLE OF CONTENTS.—The table of con-
tents is amended by inserting after the item
relating to section 245A the following:

‘““Sec. 2456B. Access to earned adjustment.”.

SA 4088. Mr. DODD submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

Beginning on page 95, strike line 23 and all
that follows through page 96, line 21, and in-
sert the following:

‘(i) if the violation is the offender’s first
violation under this subparagraph, shall be
fined under such title, imprisoned for not
less than 3 years or more than 20 years, or
both; or

‘“(ii) if the violation is the offender’s sec-
ond or subsequent violation of this subpara-
graph, shall be fined under such title, impris-
oned for not less than 7 years or more than
25 years, or both;

“(C) if the offense furthered or aided the
commission of any other offense against the
United States or any State that is punish-
able by imprisonment for more than 1 year,
shall be fined under such title, imprisoned
for not less than 7 years or more than 25
years, or both;

‘(D) shall be fined under such title, impris-
oned not less than 7 years or more than 25
years, or both, if the offense created a sub-
stantial and foreseeable risk of death, a sub-
stantial and foreseeable risk of serious bod-
ily injury (as defined in section 2119(2) of
title 18, United States Code), or inhumane
conditions to another person, including—

SA 4089. Mr. DODD (for himself, Mr.
LUGAR, and Mr. SALAZAR) submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the appropriate place in the bill insert
the following new section:

SEC. .
(a) FINDINGS—

(1) There are currently between 10-12 mil-
lion illegal immigrants in the United States
in 2006.
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(2) As many as 70% of such migrants are
citizens of Mexico.

(3) More than 1 million illegal migrants are
apprehended annually in the United States
southern border area attempting to illegally
enter the United States, with an additional
500,000 entering undetected.

(4) Despite Operation Gatekeeper which
began in 1994 with the construction of fenc-
ing in urban crossing areas and other efforts
to stem the flow of illegal immigration, the
flow of such migration has continued at high
levels.

(5) Migrants have continued to cross into
remote rural areas where difficult terrain
and climate conditions have caused the
deaths of some 2500 migrants over the last
decade.

(6) Communities on both sides of the bor-
der will be impacted by the construction of
additional fences and security structures.

(7) Illegal immigration cannot be perma-
nently resolved or contained without the co-
operation of Mexico and other countries that
are the source of such migration.

(8) After some years of turning a blind eye
to the migrant problem, Mexican authorities
have recently acknowledged their responsi-
bility for addressing illegal migration by
Mexican citizens.

(9) It is in the interest of the United States
to have the full cooperation of Mexican au-
thorities in tackling illegal migration and
other border security issues.

(b) CONSULTATION REQUIREMENT.—Con-
sultations between United States and Mexi-
can authorities at the federal, state, and
local levels concerning the construction of
additional fencing and related border secu-
rity structures along the United States-Mex-
ico border shall be undertaken prior to com-
mencing any new construction, in order to
solicit the views of affected communities,
lessen tensions and foster greater under-
standing and stronger cooperation on this
and other important issues of mutual con-
cern.

SA 4090. Mr. DURBIN submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the end of subtitle F of title VII, insert
the following new section:

SEC. 766. GLOBAL HEALTHCARE COOPERATION.

(a) GLOBAL HEALTHCARE COOPERATION.—
Title III (8 U.S.C. 1401 et seq.) is amended by
inserting after section 317 the following:
“SEC. 317A. TEMPORARY ABSENCE OF ALIENS

PROVIDING HEALTHCARE IN DEVEL-
OPING COUNTRIES.

‘“(a) IN GENERAL.—Notwithstanding any
other provision of this Act, the Secretary of
Homeland Security shall allow an eligible
alien and the spouse or child of such alien to
reside in a candidate country during the pe-
riod that the eligible alien is working as a
physician or other healthcare worker in a
candidate country. During such period the
eligible alien and such spouse or child shall
be considered—

‘(1) to be physically present and residing
in the United States for purposes of natu-
ralization under section 316(a); and

‘“(2) to meet the continuous residency re-
quirements under section 316(b).

‘“(b) DEFINITIONS.—In this section:

‘(1) CANDIDATE COUNTRY.—The term ‘can-
didate country’ means a country that the
Secretary of State determines is—

‘“(A) eligible for assistance from the Inter-
national Development Association, in which
the per capita income of the country is equal
to or less than the historical ceiling of the
International Development Association for
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the applicable fiscal year, as defined by the
International Bank for Reconstruction and
Development;

‘“(B) classified as a lower middle income
country in the then most recent edition of
the World Development Report for Recon-
struction and Development published by the
International Bank for Reconstruction and
Development and having an income greater
than the historical ceiling for International
Development Association eligibility for the
applicable fiscal year; or

“(C) qualifies to be a candidate country
due to special circumstances, including nat-
ural disasters or public health emergencies.

‘(2) ELIGIBLE ALIEN.—The term ‘eligible
alien’ means an alien who—

““(A) has been lawfully admitted to the
United States for permanent residence; and

‘““(B) is a physician or other healthcare
worker.

‘‘(c) CONSULTATION.—The Secretary of
Homeland Security shall consult with the
Secretary of State in carrying out this sub-
section.

‘‘(d) PUBLICATION.—The Secretary of State
shall publish—

‘(1) not later than 6 months after the date
of the enactment of the Comprehensive Im-
migration Reform Act of 2006, and annually
thereafter, a list of candidate countries; and

‘(2) an immediate amendment to such list
at any time to include any country that
qualifies as a candidate country due to spe-
cial circumstances under subsection
(0)(A1)(C).”.

(b) RULEMAKING.—

(1) REQUIREMENT.—Not later than 6 months
after the date of the enactment of this Act,
the Secretary shall promulgate regulations
to carry out the amendments made by this
section.

(2) CONTENT.—The regulations required by
paragraph (1) shall—

(A) permit an eligible alien (as defined in
section 317A of the Immigration and Nation-
ality Act, as added by subsection (a)) and the
spouse or child of the eligible alien to reside
in a foreign country to work as a physician
or other healthcare worker as described in
subsection (a) of such section 317A for not
less than a 12-month period and not more
than a 24-month period, and shall permit the
Secretary to extend such period for an addi-
tional period not to exceed 12 months, if the
Secretary determines that such country has
a continuing need for such a physician or
other healthcare worker;

(B) provide for the issuance of documents
by the Secretary to such eligible alien, and
such spouse or child, if appropriate, to dem-
onstrate that such eligible alien, and such
spouse or child, if appropriate, is authorized
to reside in such country under such section
317A; and

(C) provide for an expedited process
through which the Secretary shall review ap-
plications for such an eligible alien to reside
in a foreign country pursuant to subsection
(a) of such section 317A if the Secretary of
State determines a country is a candidate
country pursuant to subsection (b)(1)(C) of
such section 317A.

(c) TECHNICAL AND CONFORMING AMEND-
MENTS.—The Immigration and Nationality
Act is amended as follows:

(1) Section 101(a)(13)(C)(di) (@ TU.S.C.
1101(a)(13)(C)(ii)) is amended by adding at the
end ‘‘except in the case of an eligible alien,
or the spouse or child of such alien, author-
ized to be absent from the United States pur-
suant to section 317A,”.

(2) Section 211(b) (8 U.S.C. 1181(b)) is
amended by inserting ‘¢, including an eligible
alien authorized to reside in a foreign coun-
try pursuant to section 317A and the spouse
or child of such eligible alien, if appro-
priate,” after <101(a)(27)(A),”.
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(3) Section 212(a)(MH(A)GENI) (B8 U.S.C.
1182(a)(M)(A)(A)(I)) is amended by inserting
‘“‘other than an eligible alien authorized to
reside in a foreign country pursuant to sec-
tion 317A and the spouse or child of such eli-
gible alien, if appropriate,” after ‘““‘Act,”.

4) Section 319(b)(1)(B) (€] U.s.C.
1430(b)(1)(B)) is amended by inserting ‘‘an eli-
gible alien who is residing or has resided in
a foreign country pursuant to section 317A”
before ‘“‘and’ at the end.

(5) The table of contents is amended by in-
serting after the item relating to section 317
the following:

“Sec. 317A. Temporary absence of aliens
providing healthcare in devel-
oping countries.”.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Bureau of Citizenship and Immigration
Services such sums as may be necessary to
carry out this section and the amendments
made by this section.

SEC. 767. ATTESTATION BY HEALTHCARE WORK-

(a) REQUIREMENT FOR ATTESTATION.—Sec-
tion 212(a)(5) (8 U.S.C. 1182(a)(5)) is amended
by adding at the end the following new sub-
paragraph:

‘“(E) HEALTHCARE WORKERS WITH OTHER OB-
LIGATIONS.—

‘(i) IN GENERAL.—An alien who seeks to
enter the United States for the purpose of
performing labor as a physician or other
healthcare worker is inadmissible unless the
alien submits to the Secretary of Homeland
Security or the Secretary of State, as appro-
priate, an attestation that the alien is not
seeking to enter the United States for such
purpose during any period in which the alien
has an outstanding obligation to the govern-
ment of the alien’s country of origin or the
alien’s country of residence.

‘‘(ii) OBLIGATION DEFINED.—In this subpara-
graph, the term ‘obligation’ means an obliga-
tion incurred as part of a valid, voluntary in-
dividual agreement in which the alien re-
ceived financial assistance to defray the
costs of education or training to qualify as a
physician or other healthcare worker in con-
sideration for a commitment to work as a
physician or other healthcare worker in the
alien’s country of origin or the alien’s coun-
try of residence.

‘‘(iii) WAIVER.—The Secretary of Homeland
Security may waive a finding of inadmis-
sibility under clause (i) if the Secretary de-
termines that—

‘“(I) the obligation was incurred by coer-
cion or other improper means;

“(IT) the alien and the government of the
country to which the alien has an out-
standing obligation have reached a valid,
voluntary agreement, pursuant to which the
alien’s obligation has been deemed satisfied,
or the alien has shown to the satisfaction of
the Secretary that the alien has been unable
to reach such an agreement because of coer-
cion or other improper means; or

‘‘(IIT) the obligation should not be enforced
due to other extraordinary circumstances,
including undue hardship that would be suf-
fered by the alien in the absence of a waiv-
er.”.

(b) EFFECTIVE DATE AND APPLICATION.—

(1) EFFECTIVE DATE.—The amendment
made by subsection (a) shall become effec-
tive 180 days after the date of the enactment
of this Act.

(2) APPLICATION BY THE SECRETARY.—The
Secretary shall begin to carry out the sub-
paragraph (E) of section 212(a)(5) of the Im-
migration and Nationality Act (8 U.S.C.
1182(a)(b)), as added by subsection (a), not
later than the effective date described in
paragraph (1), including the requirement for
the attestation and the granting of a waiver
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described in such subparagraph, regardless of
whether regulations to implement such sub-
paragraph have been promulgated.

SA 4091. Mrs. CLINTON submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . NONIMMIGRANT STATUS FOR SPOUSES
AND CHILDREN OF PERMANENT
RESIDENTS AWAITING THE AVAIL-
ABILITY OF AN IMMIGRANT VISA.

Section 101(a)(15)(V) of the Immigration
and Nationality Act (8 U.S.C. 1101(a)(15)(V))
is amended—

(1) by striking ‘‘the date of the enactment
of the Legal Immigration Family Equity
Act” and inserting ‘‘January 1, 2011°’; and

(2) by striking ‘3 years’ each place it ap-
pears and inserting ‘180 days’’.

SA 4092. Mr. REED submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

On page 348, between lines 21 and 22, insert
the following:

(V) The employment requirement under
clause (i)(I) shall not apply to any individual
who is 65 years of age or older on the date of
the enactment of the Immigrant Account-
ability Act of 2006.

On page 375, between lines 16 and 17, insert
the following:

‘(C) EXEMPTION.—The employment re-
quirement under subparagraph (A) shall not
apply to any individual who is 65 years of age
or older on the date of the enactment of the
Immigrant Accountability Act of 2006.

SA 4093. Mr. KENNEDY (for himself
and Mr. DEWINE) submitted an amend-
ment intended to be proposed by him
to the bill S. 2611, to provide for com-
prehensive immigration reform and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place in title V, insert
the following:

DETERMINATIONS WITH RESPECT TO CHILDREN
UNDER THE HAITIAN AND IMMI-
GRANT FAIRNESS ACT OF 1998.

(a) IN GENERAL—Section 902(d) of the Hai-
tian Refugee Immigration Fairness Act of
1998 (8 U.S.C. 1255 note) is amended by adding
at the end the following:

¢‘(3) DETERMINATIONS WITH RESPECT TO CHIL-
DREN.—

““(A) USE OF APPLICATION FILING DATE.—De-
terminations made under this subsection as
to whether an individual is a child of a par-
ent shall be made using the age and status of
the individual on October 21, 1998.

“(B) APPLICATION SUBMISSION BY PARENT.-
Notwithstanding paragraph (1)(C), an appli-
cation under this subsection filed based on
status as a child may be filed for the benefit
of such child by a parent or guardian of the
child, if the child is physically present in the
United States on such filing date.”’.

(b) NEW APPLICATIONS AND MOTIONS TO RE-
OPEN—

(1) NEW APPLICATIONS.—Notwithstanding
section 902a(a)(1)(A) of the Haitian and Im-
migrant Fairness Act of 1998, an alien who is
eligible for adjustment of status under such
Act, as amended by subsection (a), may sub-
mit an application for adjustment of status
under such Act not later than the later of—
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(A) 2 years after the date of the enactment
of this Act; and

(B) 1 year after the date on which final reg-
ulations implementing this section are pro-
mulgated.

(2) MOTIONS TO REOPEN.—The Secretary of
Homeland Security shall establish proce-
dures for the reopening and reconsideration
of applications for adjustment of status
under the Haitian Refugee Immigration
Fairness Act of 1998 that are affected by the
amendments under subsection (a).

(3) RELATIONSHIP OF APPLICATION TO CER-
TAIN ORDERS.—Section 902(a)(3) of the Hai-
tian and Immigrant Fairness Act of 1998
shall apply to an alien present in the United
States who has been ordered excluded, de-
ported, removed, or ordered to depart volun-
tarily, and who files an application under
paragraph (1), or a motion under paragraph
(2), In the same manner as such section
902(a)(3) applied to aliens filing applications
for adjustment of status under such Act be-
fore April 1, 2000.

SEC 3. INADMISSIBILITY DETERMINATION.

Section 902 of the Haitian Refugee Immi-
gration Fairness Act of 1998 (8 U.S.C. 1255
note) is amended in subsections (a)(1)(B) and
(A)A)D) by inserting “(6)(C)(1),” after
“(6)(A).”

SA 4094. Mr. KENNEDY submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:
SEC.

. PROMOTING CIRCULAR MIGRATION

PATTERNS.

(a) LABOR MIGRATION FACILITATION PRO-
GRAMS.—

(1) IN GENERAL.—The Secretary of State is
authorized to enter into agreements, with
the appropriate officials of foreign govern-
ments whose nationals participate in the
temporary guest worker program authorized
under section 218A of the Immigration and
Nationality Act, as added by section 403 of
this Act, for the purposes of jointly estab-
lishing and administering labor migration
facilitation programs.

(2) PRIORITY.—The Secretary of State shall
place a priority on establishing labor migra-
tion facilitation programs under paragraph
(1) with the governments of countries that
have a large number of nationals working as
temporary guest workers in the TUnited
States under section 218A of such Act. The
Secretary shall enter into such agreements
not later than 3 months after the date of the
enactment of this Act or as soon thereafter
as is practicable.

(3) ELEMENTS OF PROGRAM.—A program es-
tablished under paragraph (1) may provide
for—

(A) the Secretary of State, in conjunction
with the Secretary and the Secretary of
Labor, to confer with appropriate officials of
the foreign government to—

(i) establish and implement a program to
assist temporary guest workers from the for-
eign country to obtain nonimmigrant status
under section 101(a)(15)(H)(ii)(c) of such Act;
and

(ii) establish programs to create economic
incentives for aliens to return to their coun-
try of origin;

(B) the foreign government to—

(i) monitor the participation of its nation-
als in the temporary guest worker program,
including departure from and return to their
country of origin;

(ii) develop and promote a reintegration
program available to such individuals upon
their return from the United States; and
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(iii) promote or facilitate travel of such in-
dividuals between their country of origin and
the United States; and

(C) any other matters that the Secretary
of State and the appropriate officials of the
foreign government consider appropriate to
enable nationals of the foreign country who
are participating in the temporary work pro-
gram to maintain strong ties to their coun-
try of origin.

(b) BILATERAL EFFORTS WITH MEXICO TO
REDUCE MIGRATION PRESSURES AND COSTS.—

(1) FINDINGS.—Congress makes the fol-
lowing findings:

(A) Migration from Mexico to the United
States is directly linked to the degree of eco-
nomic opportunity and the standard of living
in Mexico.

(B) Mexico comprises a prime source of mi-
gration to the United States.

(C) Remittances from Mexican citizens
working in the United States reached a
record high of nearly $17,000,000,000 in 2004.

(D) Migration patterns may be reduced
from Mexico to the United States by address-
ing the degree of economic opportunity
available to Mexican citizens.

(E) Many Mexican assets are held extra-le-
gally and cannot be readily used as collat-
eral for loans.

(F) A majority of Mexican businesses are
small- or medium-sized with limited access
to financial capital.

(G) These factors constitute a major im-
pediment to broad-based economic growth in
Mexico.

(H) Approximately 20 percent of the popu-
lation of Mexico works in agriculture, with
the majority of this population working on
small farms rather than large commercial
enterprises.

(I) The Partnership for Prosperity is a bi-
lateral initiative launched jointly by the
President of the United States and the Presi-
dent of Mexico in 2001, which aims to boost
the social and economic standards of Mexi-
can citizens, particularly in regions where
economic growth has lagged and emigration
has increased.

(J) The Presidents of Mexico and of the
United States and the Prime Minister of
Canada, at their trilateral summit on March
23, 2005, established the Security and Pros-
perity Partnership of North America to pro-
mote economic growth, competitiveness, and
quality of life throughout North America.

(2) SENSE OF CONGRESS REGARDING PARTNER-
SHIP FOR PROSPERITY.—It is the sense of Con-
gress that the United States and Mexico
should accelerate the implementation of the
Security and Prosperity Partnership of
North America to help generate economic
growth and improve the standard of living in
Mexico, which will lead to reduced migra-
tion, by—

(A) increasing access for poor and under
served populations in Mexico to the financial
services sector, including credit unions;

(B) assisting Mexican efforts to formalize
its extra-legal sector, including the issuance
of formal land titles, to enable Mexican citi-
zens to use their assets to procure capital;

(C) facilitating Mexican efforts to establish
an effective rural lending system for small-
and medium-sized farmers that will—

(i) provide long term credit to borrowers;

(ii) develop a viable network of regional
and local intermediary lending institutions;
and

(iii) extend financing for alternative rural
economic activities beyond direct agricul-
tural production;

(D) expanding efforts to reduce the trans-
action costs of remittance flows in order to
increase the pool of savings available to help
finance domestic investment in Mexico;

(E) encouraging Mexican corporations to
adopt internationally recognized corporate
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governance practices, including anti-corrup-
tion and transparency principles;

(F) enhancing Mexican efforts to strength-
en governance at all levels, including efforts
to improve transparency and accountability,
and to eliminate corruption, which is the
single biggest obstacle to development;

(G) assisting the Government of Mexico in
implementing all provisions of the Inter-
American Convention Against Corruption
(ratified by Mexico on May 27, 1997) and urg-
ing the Government of Mexico to participate
fully in the Convention’s formal implemen-
tation monitoring mechanism;

(H) helping the Government of Mexico to
strengthen education and training opportu-
nities throughout the country, with a par-
ticular emphasis on improving rural edu-
cation; and

(I) encouraging the Government of Mexico
to create incentives for persons who have mi-
grated to the United States to return to
Mexico.

(3) SENSE OF CONGRESS REGARDING BILAT-
ERAL PARTNERSHIP ON HEALTH CARE.—It is the
sense of Congress that the Government of
the United States and the Government of
Mexico should enter into a partnership to ex-
amine uncompensated and burdensome
health care costs incurred by the United
States due to legal and illegal immigration,
including—

(A) increasing health care access for poor
and under served populations in Mexico;

(B) assisting Mexico in increasing its emer-
gency and trauma health care facilities
along the border, with emphasis on expand-
ing prenatal care in the region along the
international border between the TUnited
States and Mexico;

(C) facilitating the return of stable, inca-
pacitated workers temporarily employed in
the United States to Mexico in order to re-
ceive extended, long-term care in their home
country; and

(D) helping the Government of Mexico to
establish a program with the private sector
to cover the health care needs of Mexican na-
tionals temporarily employed in the United
States.

SA 4095. Mr. DORGAN submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

On page 250, strike lines 5 through 10, and
insert the following:

‘“(a) AUTHORITY.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the Secretary of Homeland Security may
grant a temporary visa to an H-2C non-
immigrant who demonstrates an intent to
perform labor or services in the United
States (other than the labor or services de-
scribed in clause (i)(b) or (ii)(a) of section
101(a)(15)(H) or subparagraph (L), (O), (P), or
(R) of section 101(a)(15)).

‘“(2) SUNSET.—Notwithstanding any other
provision of law, after the date that is 5
years after the date of the enactment of the
Comprehensive Immigration Reform Act of
2006, no alien may be issued a new visa as an
H-2C nonimmigrant for an initial period of
authorized admission under subsection (f)(1).
The Secretary of Homeland Security may
continue to issue an extension of a tem-
porary visa issued to an H-2C nonimmigrant
pursuant to such subsection after such date.

SA 4096. Mr. BROWNBACK submitted
an amendment intended to be proposed
by him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:
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On page 184, strike lines 5 through 24, and
insert the following:

¢(3) CONTRACTOR LIABILITY FOR EMPLOY-
MENT OF UNAUTHORIZED WORKERS.—A person
or other entity shall not be liable for a pen-
alty under subsection (e)(4)(A) with respect
to the violation of subsection (a)(1)(A),
(a)(1)(B), or (a)(2) with respect to the hiring
or continuation of employment of an unau-
thorized alien by a subcontractor of that per-
son or entity unless the person or entity
knew that the subcontractor hired or contin-
ued to employ such alien in violation of such
subsection.

SA 4097. Mr. CORNYN submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

Beginning on page 362, strike line 4 and all
that follows through page 363, line 12, and in-
sert the following:

‘‘(e) CONFIDENTIALITY OF INFORMATION.—

‘(1 IN GENERAL.—Except as provided in
paragraph (2) or (3) or as otherwise provided
in this section, or pursuant to written waiver
of the applicant or order of a court of com-
petent jurisdiction, no Federal agency or bu-
reau, or any officer or employee of such
agency or bureau, may—

““(A) use the information furnished by the
applicant pursuant to an application filed
under paragraph (1) or (2) of subsection (a)
for any purpose other than to make a deter-
mination on the application;

‘(B) make any publication through which
the information furnished by any particular
applicant can be identified; or

‘“(C) permit anyone other than the sworn
officers and employees of such agency, bu-
reau, or approved entity, as approved by the
Secretary of Homeland Security, to examine
individual applications that have been filed.

‘(2) REQUIRED DISCLOSURES.—The Sec-
retary of Homeland Security and the Sec-
retary of State shall provide the information
furnished pursuant to an application filed
under paragraph (1) or (2) of subsection (a),
and any other information derived from such
furnished information, to—

““(A) a duly recognized law enforcement en-
tity in connection with a criminal investiga-
tion or prosecution or a national security in-
vestigation or prosecution, in each instance
about an individual suspect or group of sus-
pects, when such information is requested by
such entity; or

‘“(B) an official coroner for purposes of af-
firmatively identifying a deceased indi-
vidual, whether or not the death of such in-
dividual resulted from a crime.

¢“(3) INAPPLICABILITY AFTER DENIAL.—The
limitation under paragraph (1)—

“‘(A) shall apply only until an application
filed under paragraph (1) or (2) of subsection
(a) is denied and all opportunities for appeal
of the denial have been exhausted; and

‘(B) shall not apply to use of the informa-
tion furnished pursuant to such application
in any removal proceeding or other criminal
or civil case or action relating to an alien
whose application has been granted that is
based upon any violation of law committed
or discovered after such grant.

‘‘(4) CRIMINAL PENALTY.—Any person who
knowingly uses, publishes, or permits infor-
mation to be examined in violation of this
subsection shall be fined not more than
$10,000.

SA 4098. Mr. BINGAMAN (for himself
and Mr. DOMENICI) submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
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comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:
SEC. . ANNUAL REPORT ON THE NORTH

AMERICAN DEVELOPMENT BANK.

Section 2 of Public Law 108-215 (22 U.S.C.
290m-6) is amended—

(1) in paragraph (1), by inserting after ‘“The
number’”’ the following: ‘‘of applications re-
ceived by, pending with, and awaiting final
approval from the Board of the North Amer-
ican Development Bank and the number’’;
and

(2) by adding at the end the following:

‘(8) Recommendations on how to improve
the operations of the North American Devel-
opment Bank.

‘“(9) An update on the implementation of
this Act, including the business process re-
view undertaken by the North American De-
velopment Bank.

‘(10) A description of the activities and ac-
complishments of the North American De-
velopment Bank during the previous year,
including a brief summary of meetings and
actions taken by the Board of the North
American Development Bank.”.

SA 4099. Mr. OBAMA (for himself and
Mr. KENNEDY) submitted an amend-
ment intended to be proposed by him
to the bill S. 2611, to provide for com-
prehensive immigration reform and for
other purposes; which was ordered to
lie on the table; as follows:

Strike title III and insert the following:

TITLE III—-UNLAWFUL EMPLOYMENT OF
ALIENS
SEC. 301. UNLAWFUL EMPLOYMENT OF ALIENS.

(a) IN GENERAL.—Section 274A (8 U.S.C.
1324a) is amended to read as follows:

“SEC. 274A. UNLAWFUL EMPLOYMENT OF ALIENS.

‘“(a) MAKING EMPLOYMENT OF UNAUTHOR-
IZED ALIENS UNLAWFUL.—

‘(1) IN GENERAL.—It is unlawful for an em-
ployer—

““(A) to hire, or to recruit or refer for a fee,
an alien for employment in the United
States knowing, or with reckless disregard,
that the alien is an unauthorized alien with
respect to such employment; or

‘“(B) to hire, or to recruit or refer for a fee,
for employment in the United States an indi-
vidual unless such employer meets the re-
quirements of subsections (c) and (d).

¢“(2) CONTINUING EMPLOYMENT.—It is unlaw-
ful for an employer, after lawfully hiring an
alien for employment, to continue to employ
the alien in the United States knowing that
the alien is (or has become) an unauthorized
alien with respect to such employment.

‘“(3) USE OF LABOR THROUGH CONTRACT.—

‘“(A) IN GENERAL.—An employer who uses a
contract, subcontract, or exchange to obtain
the labor of an alien in the United States
knowing, or with reckless disregard—

‘(i) that the alien is an unauthorized alien
with respect to performing such labor, shall
be considered to have hired the alien in vio-
lation of paragraph (1)(A); or

‘‘(ii) that the person hiring such alien
failed to comply with the requirements of
subsections (¢) and (d) shall be considered to
have hired the alien in violation of para-
graph (1)(B).

‘“‘(B) INFORMATION SHARING.—The person
hiring the alien shall provide to the em-
ployer who obtains the labor of the alien, the
employer identification number assigned to
such person by the Commissioner of Internal
Revenue. Failure to provide such number
shall be considered a recordkeeping violation
under subsection (e)(4)(B).
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‘(C) REPORTING REQUIREMENT.—The em-
ployer shall submit to the Electronic Em-
ployment Verification System established
under subsection (d), in a manner prescribed
by the Secretary, the employer identifica-
tion number provided by the person hiring
the alien. Failure to submit such number
shall be considered a recordkeeping violation
under subsection (e)(4)(B).

‘(D) ENFORCEMENT.—The Secretary shall
implement procedures to utilize the informa-
tion obtained under subparagraphs (B) and
(C) to identify employers who use a contract,
subcontract, or exchange to obtain the labor
of an alien from another person, where such
person hiring such alien failed to comply
with the requirements of this section.

‘‘(4) DEFENSE.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), an employer that establishes that the
employer has complied in good faith with the
requirements of subsections (c¢) and (d) has
established an affirmative defense that the
employer has not violated paragraph (1)(A)
with respect to such hiring, recruiting, or re-
ferral.

‘(B) EXCEPTION.—Until the date that an
employer is required to participate in the
Electronic Employment Verification System
under subsection (d) or is participating in
such System on a voluntary basis, the em-
ployer may establish an affirmative defense
under subparagraph (A) by complying with
the requirements of subsection (c).

“(b) ORDER OF INTERNAL REVIEW AND CER-
TIFICATION OF COMPLIANCE.—

‘(1) AUTHORITY TO REQUIRE CERTIFI-
CATION.—If the Secretary has reasonable
cause to believe that an employer has failed
to comply with this section, the Secretary is
authorized, at any time, to require that the
employer certify that the employer is in
compliance with this section, or has insti-
tuted a program to come into compliance.

‘“(2) CONTENT OF CERTIFICATION.—Not later
than 60 days after the date an employer re-
ceives a request for a certification under
paragraph (1) the employer shall certify
under penalty of perjury that—

‘““(A) the employer is in compliance with
the requirements of subsections (¢) and (d);
or

‘(B) that the employer has instituted a
program to come into compliance with such
requirements.

‘“(3) EXTENSION.—The 60-day period referred
to in paragraph (2), may be extended by the
Secretary for good cause, at the request of
the employer.

‘“(4) PUBLICATION.—The Secretary is au-
thorized to publish in the Federal Register
standards or methods for certification under
paragraph (1) and for specific recordkeeping
practices with respect to such certification,
and procedures for the audit of any records
related to such certification.

‘“(c) DOCUMENT VERIFICATION REQUIRE-
MENTS.—An employer hiring, or recruiting or
referring for a fee, an individual for employ-
ment in the United States shall verify that
the individual is eligible for such employ-
ment by meeting the following require-
ments:

(1) ATTESTATION BY EMPLOYER.—

“(A) REQUIREMENTS.—

‘(i) IN GENERAL.—The employer shall at-
test, under penalty of perjury and on a form
prescribed by the Secretary, that the em-
ployer has verified the identity and eligi-
bility for employment of the individual by
examining a document described in subpara-
graph (B).

‘(1) SIGNATURE REQUIREMENTS.—An attes-
tation required by clause (i) may be mani-
fested by a handwritten or electronic signa-
ture.

¢‘(iii) STANDARDS FOR EXAMINATION.—The
employer has complied with the requirement
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of this paragraph with respect to examina-
tion of documentation if a reasonable person
would conclude that the document examined
is genuine and relates to the individual
whose identity and eligibility for employ-
ment in the United States is being verified.
If the individual provides a document suffi-
cient to meet the requirements of this para-
graph, nothing in this paragraph shall be
construed as requiring an employer to solicit
any other document or as requiring the indi-
vidual to produce any other document.

‘“(B) IDENTIFICATION DOCUMENTS.—A docu-
ment described in this subparagraph is—

‘(i) a United States passport;

‘“(ii) driver’s license or identity card issued
by a State, the Commonwealth of the North-
ern Mariana Islands, or an outlying posses-
sion of the United States provided that such
a card or document—

““(I) contains the individual’s photograph
or information, including the individual’s
name, date of birth, gender, eye color, and
address; and

““(IT) contains security features to make
such license or card resistant to tampering,
counterfeiting, or fraudulent use;

‘“(iii) in the case of an alien who is author-
ized under this Act or by the Secretary to be
employed in the United States, an employ-
ment authorization card, as specified by the
Secretary that—

“(I) contains a photograph of the indi-
vidual or other identifying information, in-
cluding name, date of birth, gender, and ad-
dress; and

‘“(IT) contains security features to make
the document resistant to tampering, coun-
terfeiting, and fraudulent use;

‘“(iv) any other documents designated by
the Secretary, if—

“(I) the Secretary has published a notice in
the Federal Register stating that such a doc-
ument is acceptable for purposes of this sub-
paragraph; and

‘(IT) the document contains security fea-
tures to make the document resistant to
tampering, counterfeiting, and fraudulent
use; or

“‘(v) until the date that an employer is re-
quired to participate in the Electronic Em-
ployment Verification System under sub-
section (d) or is participating in such System
on a voluntary basis, a document, or a com-
bination of documents, of such type that, as
of the date of the enactment of the Com-
prehensive Immigration Reform Act of 2006,
the Secretary had established by regulation
were sufficient for purposes of this section.

¢(C) AUTHORITY TO PROHIBIT USE OF CERTAIN
DOCUMENTS.—

‘(i) AuTHORITY.—If the Secretary finds
that a document or class of documents de-
scribed in subparagraph (B) is not reliable to
establish identity or is being used fraudu-
lently to an unacceptable degree, the Sec-
retary shall prohibit, or impose conditions,
on the use of such document or class of docu-
ments for purposes of this subsection.

‘(i) REQUIREMENT FOR PUBLICATION.—The
Secretary shall publish notice of any find-
ings under clause (i) in the Federal Register.

*“(2) ATTESTATION OF EMPLOYEE.—

“(A) REQUIREMENTS.—

‘(i) IN GENERAL.—The individual shall at-
test, under penalty of perjury on the form
described in paragraph (1)(A)(i), that the in-
dividual is a national of the United States,
an alien lawfully admitted for permanent
residence, or an alien who is authorized
under this Act or by the Secretary to be
hired, or to be recruited or referred for a fee,
in the United States.

“(ii) SIGNATURE FOR EXAMINATION.—AnN at-
testation required by clause (i) may be mani-
fested by a handwritten or electronic signa-
ture.
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‘(B) PENALTIES.—An individual who falsely
represents that the individual is eligible for
employment in the United States in an at-
testation required by subparagraph (A) shall,
for each such violation, be subject to a fine
of not more than $5,000, a term of imprison-
ment not to exceed 3 years, or both.

¢(3) RETENTION OF ATTESTATION.—The em-
ployer shall retain a paper, microfiche,
microfilm, or electronic version of the attes-
tations made under paragraph (1) and (2) and
make such attestations available for inspec-
tion by an officer of the Department of
Homeland Security, any other person des-
ignated by the Secretary, the Special Coun-
sel for Immigration-Related Unfair Employ-
ment Practices of the Department of Justice,
or the Secretary of Labor during a period be-
ginning on the date of the hiring, or recruit-
ing or referring for a fee, of the individual
and ending—

‘“(A) in the case of the recruiting or refer-
ral for a fee (without hiring) of an individual,
5 years after the date of the recruiting or re-
ferral; or

‘“(B) in the case of the hiring of an indi-
vidual the later of—

‘(i) 5 years after the date of such hiring;

‘“(ii) 1 year after the date the individual’s
employment is terminated; or

‘“(iii) in the case of an employer or class of
employers, a period that is less than the ap-
plicable period described in clause (i) or (ii)
if the Secretary reduces such period for such
employer or class of employers.

‘“(49) DOCUMENT RETENTION AND RECORD-
KEEPING REQUIREMENTS.—

““(A) RETENTION OF DOCUMENTS.—Notwith-
standing any other provision of law, an em-
ployer shall retain, for the applicable period
described in paragraph (3), the following doc-
uments:

‘(i) IN GENERAL.—The employer shall copy
all documents presented by an individual de-
scribed in paragraph (1)(B) and shall retain
paper, microfiche, microfilm, or electronic
copies of such documents. Such copies shall
be designated as copied documents.

‘(ii) OTHER DOCUMENTS.—The employer
shall maintain records of any action taken
and copies of any correspondence written or
received with respect to the verification of
an individual’s identity or eligibility for em-
ployment in the United States, including a
copy of the form described in subsection
(a)3)(B).

‘(B) USE OF RETAINED DOCUMENTS.—AnN em-
ployer shall use copies retained under clause
(i) or (ii) of subparagraph (A) only for the
purposes of complying with the requirements
of this subsection, except as otherwise per-
mitted under law.

‘“(5) PENALTIES.—An employer that fails to
comply with the recordkeeping requirements
of this subsection shall be subject to the pen-
alties described in subsection (e)(4)(B).

¢“(6) NO AUTHORIZATION OF NATIONAL IDENTI-
FICATION CARDS.—Nothing in this section
may be construed to authorize, directly or
indirectly, the issuance, use, or establish-
ment of a national identification card.

) ELECTRONIC EMPLOYMENT
VERIFICATION SYSTEM.—

‘(1) REQUIREMENT FOR SYSTEM.—The Sec-
retary, in cooperation with the Commis-
sioner of Social Security, shall implement
an Electronic Employment Verification Sys-
tem (referred to in this subsection as the
‘System’) to determine whether—

‘“(A) the identifying information submitted
by an individual is consistent with the infor-
mation maintained by the Secretary or the
Commissioner of Social Security; and

‘(B) such individual is eligible for employ-
ment in the United States.

‘“(2) REQUIREMENT FOR PARTICIPATION.—The
Secretary shall require all employers in the
United States to participate in the System,
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with respect to all employees hired by the
employer on or after the date that is 18
months after the date that funds are appro-
priated and made available to the Secretary
to implement this subsection.

¢“(3) OTHER PARTICIPATION IN SYSTEM.—Not-
withstanding paragraph (2), the Secretary
has the authority—

‘“(A) to permit any employer that is not re-
quired to participate in the System under
paragraph (2) to participate in the System on
a voluntary basis; and

‘(B) to require any employer or class of
employers to participate on a priority basis
in the System with respect to employees
hired prior to, on, or after the date of enact-
ment of the Comprehensive Immigration Re-
form Act of 2006—

‘(i) if the Secretary designates such em-
ployer or class of employers as a critical em-
ployer based on an assessment of homeland
security or national security needs; or

‘“(ii) if the Secretary has reasonable cause
to believe that the employer has engaged in
material violations of paragraph (1), (2), or
(3) of subsection (a).

‘“(4) REQUIREMENT TO NOTIFY.—The Sec-
retary shall notify the employer or class of
employers in writing regarding the require-
ment for participation in the System under
paragraph (3)(B) not less than 60 days prior
to the effective date of such requirement.
Such notice shall include the training mate-
rials described in paragraph (8)(E)(v).

““(5) REGISTRATION OF EMPLOYERS.—An em-
ployer shall register the employer’s partici-
pation in the System in the manner pre-
scribed by the Secretary prior to the date
the employer is required or permitted to sub-
mit information with respect to an employee
under this subsection.

‘“(6) ADDITIONAL GUIDANCE.—A registered
employer shall be permitted to utilize any
technology that is consistent with this sec-
tion and with any regulation or guidance
from the Secretary to streamline the proce-
dures to facilitate compliance with—

‘“(A) the attestation requirement in sub-
section (c); and

“(B) the employment eligibility
verification requirements in this subsection.

“(7) CONSEQUENCE OF FAILURE TO PARTICI-
PATE.—If an employer is required to partici-
pate in the System and fails to comply with
the requirements of the System with respect
to an employee—

‘“(A) such failure shall be treated as a vio-
lation of subsection (a)(1)(B); and

‘(B) a rebuttable presumption is created
that the employer has violated subsection
(a)(1)(A), however, such presumption may
not apply to a prosecution under subsection
Q).

‘“(8) DESIGN AND OPERATION OF SYSTEM.—

‘“(A) IN GENERAL.—The Secretary shall,
through the System—

‘(i) respond to each inquiry made by a reg-
istered employer through the Internet or
other electronic media, or over a toll-free
telephone line regarding an individual’s
identity and eligibility for employment in
the United States; and

‘“(ii) maintain a record of each such in-
quiry and the information provided in re-
sponse to such inquiry.

“(B) INITIAL INQUIRY.—

‘(1) INFORMATION REQUIRED.—A registered
employer shall, with respect to the hiring, or
recruiting or referring for a fee, any indi-
vidual for employment in the United States,
obtain from the individual and record on the
form described in subsection (¢)(1)(A)(i)—

‘(I) the individual’s name and date of
birth;

“(II) the individual’s social security ac-
count number; and

‘“(III) in the case of an individual who does
not attest that the individual is a national of
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the United States under subsection (c)(2),
such alien identification or authorization
number that the Secretary shall require.

‘“(ii) SUBMISSION TO SYSTEM.—A registered
employer shall submit an inquiry through
the System to seek confirmation of the indi-
vidual’s identity and eligibility for employ-
ment in the United States—

“(I) not later than 3 days after the date of
the hiring, or recruiting or referring for a
fee, of the individual (as the case may be); or

‘“(IT) in the case of an employee hired by a
critical employer designated by the Sec-
retary under paragraph (3)(B) at such time as
the Secretary shall specify.

‘(C) INITIAL RESPONSE.—Not later than 10
days after an employer submits an inquiry to
the System regarding an individual, the Sec-
retary shall provide, through the System, to
the employer—

(i) if the System is able to confirm the in-
dividual’s identity and eligibility for em-
ployment in the United States, a confirma-
tion notice, including the appropriate codes
on such confirmation notice; or

‘“(ii) if the System is unable to confirm the
individual’s identity or eligibility for em-
ployment in the United States, and after a
secondary manual verification has been con-
ducted, a tentative nonconfirmation notice,
including the appropriate codes on such ten-
tative nonconfirmation notice.

‘(D) CONFIRMATION OR NONCONFIRMATION.—

‘(1) CONFIRMATION UPON INITIAL INQUIRY.—If
an employer receives a confirmation notice
under paragraph (C)(i) for an individual, the
employer shall record, on the form described
in subsection (¢)(1)(A)(i), the appropriate
code provided in such notice.

‘(i) TENTATIVE NONCONFIRMATION.—If an
employer receives a tentative nonconfirma-
tion notice under paragraph (C)(ii) for an in-
dividual, the employer shall inform such in-
dividual of the issuance of such notice in
writing, on a form prescribed by the Sec-
retary not later than 3 days after receiving
such notice. Such individual shall acknowl-
edge receipt of such notice in writing on the
form described in subsection (¢)((1)(A)(@).

‘“(iii) NO CONTEST.—If the individual does
not contest the tentative nonconfirmation
notice within 10 days of receiving notice
from the individual’s employer, the notice
shall become final and the employer shall
record on the form described in subsection
(c)(2), the appropriate code provided through
the System to indicate the individual did not
contest the tentative nonconfirmation. An
individual’s failure to contest a tentative
nonconfirmation shall not be considered an
admission of guilt with respect to any viola-
tion of this Act or any other provision of
law.

‘(iv) CONTEST.—If the individual contests
the tentative nonconfirmation notice, the in-
dividual shall submit appropriate informa-
tion to contest such notice under the proce-
dures established in subparagraph (E)(iii) not
later than 10 days after receiving the notice
from the individual’s employer.

“(v) EFFECTIVE PERIOD OF TENTATIVE NON-
CONFIRMATION NOTICE.—A tentative noncon-
firmation notice shall remain in effect until
such notice becomes final under clause (iii),
or the earlier of—

“(I) a final confirmation notice or final
nonconfirmation notice is issued through the
System; or

““(IT) 30 days after the individual contests a
tentative nonconfirmation under clause (iv).

“‘(vi) AUTOMATIC FINAL NOTICE.—

‘(I) IN GENERAL.—If a final notice is not
issued within the 30-day period described in
clause (v)(II), the Secretary shall automati-
cally provide to the employer, through the
System, the appropriate code indicating a
final notice.
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‘“(II) PERIOD PRIOR TO INITIAL CERTIFI-
CATION.—During the period beginning on the
date of the enactment of the Comprehensive
Immigration Reform Act of 2006 and ending
on the date the Secretary submits the initial
report described in subparagraph (E)(ii), an
automatic notice issued under subclause (I)
shall be a final confirmation notice.

‘“(III) PERIOD AFTER INITIAL CERTIFI-
CATION.—After the date that the Secretary
submits the initial report described in sub-
paragraph (E)(ii), an automatic notice issued
under subclause (I) shall be a final confirma-
tion notice unless the most recent such re-
port includes a certification that the System
is able to correctly issue, within the period
beginning on the date an employer submits
an inquiry to the System and ending on the
date an automatic default notice would be
issued by the System, a final notice in at
least 99 percent of the cases in which the no-
tice relates to an individual who is eligible
for employment in the United States. If the
most recent such report includes such a cer-
tification, the automatic notice issued under
subclause (I) shall be a final nonconfirma-
tion notice.

“(IV) ADDITIONAL AUTHORITY.—Notwith-
standing the second sentence of subclause
(ITII), the Secretary shall have the authority
to issue a final confirmation notice for an in-
dividual who would be subject to a final non-
confirmation notice under such sentence. In
such a case, the Secretary shall determine
the individual’s eligibility for employment
in the United States and record the results
of such determination in the System within
12 months.

‘‘(vii) EFFECTIVE PERIOD OF FINAL NOTICE.—
A final confirmation notice issued under this
paragraph for an individual shall remain in
effect—

‘“(I) during any continuous period of em-
ployment of such individual by such em-
ployer, unless the Secretary determines the
final confirmation was the result of identity
fraud; or

“(II) in the case of an alien authorized to
be employed in the United States for a tem-
porary period, during such period.

“‘(viii) PROHIBITION ON TERMINATION.—AnN
employer may not terminate the employ-
ment of an individual based on a tentative
nonconfirmation notice until such notice be-
comes final under clause (iii) or a final non-
confirmation notice is issued for the indi-
vidual by the System. Nothing in this clause
shall prohibit the termination of employ-
ment for any reason other than such ten-
tative nonconfirmation.

“(ix) RECORDING OF CONTEST RESOLUTION.—
The employer shall record on the form de-
scribed in subsection (¢)(1)(A)(i) the appro-
priate code that is provided through the Sys-
tem to indicate a final confirmation notice
or final nonconfirmation notice.

*(x) CONSEQUENCES OF NONCONFIRMATION.—
If the employer has received a final noncon-
firmation regarding an individual, the em-
ployer shall terminate the employment, re-
cruitment, or referral of the individual. Such
employer shall provide to the Secretary any
information relating to the individual that
the Secretary determines would assist the
Secretary in enforcing or administering the
immigration laws. If the employer continues
to employ, recruit, or refer the individual
after receiving final nonconfirmation, a re-
buttable presumption is created that the em-
ployer has violated subsections (a)(1)(A) and
(a)(2). Such presumption may not apply to a
prosecution under subsection (f)(1).

“(E) RESPONSIBILITIES OF THE SECRETARY.—

‘(i) IN GENERAL.—The Secretary shall es-
tablish a reliable, secure method to provide
through the System, within the time periods
required by this subsection—

CONGRESSIONAL RECORD — SENATE

“(I) a determination of whether the name
and alien identification or authorization
number provided in an inquiry by an em-
ployer is consistent with such information
maintained by the Secretary in order to con-
firm the validity of the information pro-
vided; and

‘“(IT) a determination of whether the indi-
vidual is authorized to be employed in the
United States.

““(i1) ANNUAL REPORT AND CERTIFICATION.—
Not later than the date that is 24 months
after the date of the enactment of the Com-
prehensive Immigration Reform Act of 2006,
and annually thereafter, the Secretary shall
submit to Congress a report that includes—

“(I) an assessment of whether the System
is able to correctly issue, within the period
described in subparagraph (D)(v)(II), a final
notice in at least 99 percent of the cases in
which the final notice relates to an indi-
vidual who is eligible for employment in the
United States (excluding an individual who
fails to contest a tentative nonconfirmation
notice); and

‘“(IT) if the assessment under subclause (I)
is that the System is able to correctly issue
within the specified time period a final no-
tice in at least 99 percent of the cases de-
scribed in such subclause, a certification of
such assessment.

““(iii) CONTEST AND SELF-VERIFICATION.—
The Secretary in consultation with the Com-
missioner of Social Security, shall establish
procedures to permit an individual who con-
tests a tentative or final nonconfirmation
notice, or seeks to verify the individual’s
own employment eligibility prior to obtain-
ing or changing employment, to contact the
appropriate agency and, in a timely manner,
correct or update the information used by
the System.

““(iv) INFORMATION TO EMPLOYEE.—The Sec-
retary shall develop a written form for em-
ployers to provide to individuals who receive
a tentative or final nonconfirmation notice.
Such form shall be made available in a lan-
guage other than English, as necessary and
reasonable, and shall include—

‘“(I) information about the reason for such
notice;

‘“(IT) the right to contest such notice;

‘“(III) contact information for the appro-
priate agency and instructions for initiating
such contest; and

“(IV) a 24-hour toll-free telephone number
to respond to inquiries related to such no-
tice.

‘“(v) TRAINING MATERIALS.—The Secretary
shall make available or provide to the em-
ployer, upon request, not later than 60 days
prior to such employer’s participation in the
System, appropriate training materials to
facilitate compliance with this subsection,
and sections 274B(a)(7) and 274C(a).

‘“(F) RESPONSIBILITIES OF THE COMMIS-
SIONER OF SOCIAL SECURITY.—The responsibil-
ities of the Commissioner of Social Security
with respect to the System are set out in
section 205(c)(2) of the Social Security Act.

“(9) PROTECTION FROM LIABILITY.—NO em-
ployer that participates in the System shall
be liable under any law for any employment-
related action taken with respect to an indi-
vidual in good faith reliance on information
provided by the System.

““(10) ADMINISTRATIVE REVIEW.—

‘“(A) IN GENERAL.—An individual who is
terminated from employment as a result of a
final nonconfirmation notice may, not later
than 60 days after the date of such termi-
nation, file an appeal of such notice.

‘(B) PROCEDURES.—The Secretary and
Commissioner of Social Security shall de-
velop procedures to review appeals filed
under subparagraph (A) and to make final
determinations on such appeals.
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‘(C) REVIEW FOR ERRORS.—If a final deter-
mination on an appeal filed under subpara-
graph (A) results in a confirmation of an in-
dividual’s eligibility to work in the United
States, the administrative review process
shall require the Secretary to determine if
the final nonconfirmation notice issued for
the individual was the result of—

‘(i) an error or negligence on the part of
an employee or official operating or respon-
sible for the System;

‘“(ii) the decision rules, processes, or proce-
dures utilized by the System; or

‘‘(iii) erroneous system information that
was not the result of acts or omissions of the
individual.

(D) COMPENSATION FOR ERROR.—

‘(i) IN GENERAL.—If the Secretary makes a
determination under subparagraph (C) that
the final confirmation notice issued for an
individual was not caused by an act or omis-
sion of the individual, the Secretary shall
take such affirmative action as the Sec-
retary determines is appropriate, which shall
include compensating the individual for rea-
sonable costs and attorney’s fees, not to ex-
ceed $25,000, and for lost wages.

“(ii) CALCULATION OF LOST WAGES.—Lost
wages shall be calculated based on the wage
rate and work schedule that prevailed prior
to termination. The individual shall be com-
pensated for wages lost beginning on the
first scheduled work day after employment
was terminated and ending 180 days after
completion of the administrative review
process described in this paragraph or the
day after the individual is reinstated or ob-
tains employment elsewhere, whichever oc-
curs first.

‘“(E) LIMITATION ON COMPENSATION.—For
purposes of determining an individual’s com-
pensation for the loss of employment, such
compensation shall not include any period in
which the individual was ineligible for em-
ployment in the United States.

‘““(F) SOURCE OF FUNDS.—Compensation or
reimbursement provided under this para-
graph shall not be provided from funds ap-
propriated in annual appropriations Acts to
the Secretary for the Department of Home-
land Security.

¢“(11) JUDICIAL REVIEW.—

‘““(A) IN GENERAL.—After the Secretary
makes a final determination on an appeal
filed by an individual under the administra-
tive review process described in paragraph
(10), the individual may obtain judicial re-
view of such determination by a civil action
commenced not later than 60 days after the
date of such decision, or such further time as
the Secretary may allow.

‘“(B) JURISDICTION.—A civil action for such
judicial review shall be brought in the dis-
trict court of the United States for the judi-
cial district in which the plaintiff resides, or
has a principal place of business, or, if the
plaintiff does not reside or have a principal
place of business within any such judicial
district, in the District Court of the United
States for the District of Columbia.

‘“(C) ANSWER.—As part of the Secretary’s
answer to a complaint for such judicial re-
view, the Secretary shall file a certified copy
of the administrative record compiled during
the administrative review under paragraph
(10), including the evidence upon which the
findings and decision complained of are
based. The court shall have power to enter,
upon the pleadings and transcript of the
record, a judgment affirming or reversing
the result of that administrative review,
with or without remanding the cause for a
rehearing.

(D) COMPENSATION FOR ERROR.—

‘(i) IN GENERAL.—In cases in which such
judicial review reverses the final determina-
tion of the Secretary made under paragraph
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(10), the court shall take appropriate affirm-
ative action, which shall include compen-
sating the individual for reasonable costs
and attorney’s fees, not to exceed $25,000, and
for lost wages.

¢“(ii) CALCULATION OF LOST WAGES.—Lost
wages shall be calculated based on the wage
rate and work scheduled that prevailed prior
to termination. The individual shall be com-
pensated for wages lost beginning on the
first scheduled work day after employment
was terminated and ending 180 days after
completion of the judicial review described
in this paragraph or the day after the indi-
vidual is reinstated or obtains employment
elsewhere, whichever occurs first.

¢“(12) LIMITATION ON COLLECTION AND USE OF
DATA.—

“(A) LIMITATION ON COLLECTION OF DATA.—

‘(i) IN GENERAL.—The System shall collect
and maintain only the minimum data nec-
essary to facilitate the successful operation
of the System, and in no case shall the data
be other than—

“(I) information necessary to register em-
ployers under paragraph (5);

“(IT1) information necessary to initiate and
respond to inquiries or contests under para-
graph (8);

“(IIT) information necessary to establish
and enforce compliance with paragraphs (5)
and (8);

“(IV) information necessary to detect and
prevent employment related identity fraud;
and

(V) such other information the Secretary
determines is necessary, subject to a 180 day
notice and comment period in the Federal
Register.

‘“(ii) PENALTIES.—Any officer, employee, or
contractor who willfully and knowingly col-
lects and maintains data in the System
other than data described in clause (i) shall
be guilty of a misdemeanor and fined not
more than $1,000 for each violation.

‘(B) LIMITATION ON USE OF DATA.—Whoever
willfully and knowingly accesses, discloses,
or uses any information obtained or main-
tained by the System—

‘‘(i) for the purpose of committing identity
fraud, or assisting another person in com-
mitting identity fraud, as defined in section
1028 of title 18, United States Code;

‘‘(ii) for the purpose of unlawfully obtain-
ing employment in the United States or un-
lawfully obtaining employment in the
United States for any other person; or

‘“(iii) for any purpose other than as pro-
vided for under any provision of law;
shall be guilty of a felony and upon convic-
tion shall be fined under title 18, United
States Code, or imprisoned for not more than
5 years, or both.

‘(C) EXCEPTIONS.—Nothing in subpara-
graph (A) or (B) may be construed to limit
the collection, maintenance, or use of data
by the Commissioner of Internal Revenue or
the Commissioner of Social Security as pro-
vided by law.

¢“(13) MODIFICATION AUTHORITY.—The Sec-
retary, after notice is submitted to Congress
and provided to the public in the Federal
Register, is authorized to modify the re-
quirements of this subsection with respect to
completion of forms, method of storage, at-
testations, copying of documents, signa-
tures, methods of transmitting information,
and other operational and technical aspects
to improve the efficiency, accuracy, and se-
curity of the System.

¢‘(14) ANNUAL GAO STUDY AND REPORT.—

““(A) REQUIREMENT.—The Comptroller Gen-
eral of the United States shall conduct an
annual study of the System.

‘“(B) PURPOSE.—The study shall evaluate
the accuracy, efficiency, integrity, and im-
pact of the System.

CONGRESSIONAL RECORD — SENATE

“(C) REPORT.—Not later than the date that
is 24 months after the date of the enactment
of the Comprehensive Immigration Reform
Act of 2006, and annually thereafter, the
Comptroller General shall submit to Con-
gress a report containing the findings of the
study carried out under this paragraph. Each
such report shall include, at a minimum, the
following:

‘(i) An assessment of the annual report
and certification described in paragraph
(B)(E)(i).

‘“(i1) An assessment of System performance
with respect to the rate at which individuals
who are eligible for employment in the
United States are correctly approved within
each of the periods specified in paragraph (8),
including a separate assessment of such rate
for nationals and aliens.

‘(iii) An assessment of the privacy and se-
curity of the System and its effects on iden-
tity fraud or the misuse of personal data.

‘“(iv) An assessment of the effects of the
System on the employment of unauthorized
aliens.

‘“(v) An assessment of the effects of the
System, including the effects of tentative
confirmations, on unfair immigration-re-
lated employment practices and employment
discrimination based on national origin or
citizenship status.

‘“(vi) An assessment of whether the Sec-
retary and the Commissioner of Social Secu-
rity have adequate resources to carry out
the duties and responsibilities of this sec-
tion.

‘‘(e) COMPLIANCE.—

(1) COMPLAINTS AND INVESTIGATIONS.—The
Secretary shall establish procedures—

‘“(A) for individuals and entities to file
complaints regarding potential violations of
subsection (a);

‘(B) for the investigation of such com-
plaints that the Secretary determines are
appropriate to investigate; and

‘“(C) for the investigation of other viola-
tions of subsection (a) that the Secretary de-
termines is appropriate.

¢“(2) AUTHORITY IN INVESTIGATIONS.—

‘“(A) IN GENERAL.—In conducting investiga-
tions and hearings under this subsection, of-
ficers and employees of the Department of
Homeland Security—

‘(i) shall have reasonable access to exam-
ine evidence regarding any employer being
investigated; and

‘(ii) if designated by the Secretary, may
compel by subpoena the attendance of wit-
nesses and the production of evidence at any
designated place in an investigation or case
under this subsection.

‘(B) FAILURE TO COOPERATE.—In case of re-
fusal to obey a subpoena lawfully issued
under subparagraph (A)(ii), the Secretary
may request that the Attorney General
apply in an appropriate district court of the
United States for an order requiring compli-
ance with such subpoena, and any failure to
obey such order may be punished by such
court as contempt.

“(C) DEPARTMENT OF LABOR.—The Sec-
retary of Labor shall have the investigative
authority provided under section 11(a) of the
Fair Labor Standards Act of 1938 (29 U.S.C.
211(a)) to ensure compliance with the provi-
sions of this section.

““(3) COMPLIANCE PROCEDURES.—

‘‘(A) PREPENALTY NOTICE.—If the Secretary
has reasonable cause to believe that there
has been a violation of a requirement of this
section and determines that further pro-
ceedings related to such violation are war-
ranted, the Secretary shall issue to the em-
ployer concerned a written notice of the Sec-
retary’s intention to issue a claim for a fine
or other penalty. Such notice shall—

‘(i) describe the violation;
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‘‘(ii) specify the laws and regulations alleg-
edly violated;

‘“(iii) specify the amount of fines or other
penalties to be imposed;

‘‘(iv) disclose the material facts which es-
tablish the alleged violation; and

‘(v) inform such employer that the em-
ployer shall have a reasonable opportunity
to make representations as to why a claim
for a monetary or other penalty should not
be imposed.

‘“(B) REMISSION OR MITIGATION OF PEN-
ALTIES.—

‘(i) REVIEW BY SECRETARY.—If the Sec-
retary determines that such fine or other
penalty was incurred erroneously, or deter-
mines the existence of such mitigating cir-
cumstances as to justify the remission or
mitigation of such fine or penalty, the Sec-
retary may remit or mitigate such fine or
other penalty on the terms and conditions as
the Secretary determines are reasonable and
just, or order termination of any proceedings
related to the notice.

‘(ii) APPLICABILITY.—This subparagraph
may not apply to an employer that has or is
engaged in a pattern or practice of violations
of paragraph (1), (2), or (3) of subsection (a)
or of any other requirements of this section.

‘(C) PENALTY cCLAIM.—After considering
evidence and representations offered by the
employer, the Secretary shall determine
whether there was a violation and promptly
issue a written final determination setting
forth the findings of fact and conclusions of
law on which the determination is based and
the appropriate penalty.

““(4) CIVIL PENALTIES.—

““(A) HIRING OR CONTINUING TO EMPLOY UN-
AUTHORIZED ALIENS.—Any employer that vio-
lates any provision of paragraph (1), (2), or
(3) of subsection (a) shall pay civil penalties
as follows:

‘(i) Pay a civil penalty of not less than
$500 and not more than $4,000 for each unau-
thorized alien with respect to each such vio-
lation.

‘(i) If the employer has previously been
fined 1 time during the 12-month period pre-
ceding the violation under this subpara-
graph, pay a civil penalty of not less than
$4,000 and not more than $10,000 for each un-
authorized alien with respect to each such
violation.

‘“(iii) If the employer has previously been
fined more than 1 time during the 24-month
period preceding the violation under this
subparagraph or has failed to comply with a
previously issued and final order related to
any such provision, pay a civil penalty of not
less than $6,000 and not more than $20,000 for
each unauthorized alien with respect to each
such violation.

*(B) RECORDKEEPING OR VERIFICATION PRAC-
TICES.—Any employer that violates or fails
to comply with the recordkeeping require-
ments of subsections (a), (¢), and (d), shall
pay a civil penalty as follows:

‘(i) Pay a civil penalty of not less than
$200 and not more than $2,000 for each such
violation.

‘(ii) If the employer has previously been
fined 1 time during the 12-month period pre-
ceding the violation under this subpara-
graph, pay a civil penalty of not less than
$400 and not more than $4,000 for each such
violation.

‘‘(iii) If the employer has previously been
fined more than 1 time during the 24-month
period preceding the violation under this
subparagraph or has failed to comply with a
previously issued and final order related to
such requirements, pay a civil penalty of not
less than $600 and not more than $6,000 for
each such violation.

‘(C) OTHER PENALTIES.—Notwithstanding
subparagraphs (A) and (B), the Secretary
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may impose additional penalties for viola-
tions, including violations of cease and de-
sist orders, specially designed compliance
plans to prevent further violations, sus-
pended fines to take effect in the event of a
further violation, and in appropriate cases,
the criminal penalty described in subsection
®.

‘“(6) JUDICIAL REVIEW.—An employer ad-
versely affected by a final determination
may, within 45 days after the date the final
determination is issued, file a petition in any
appropriate district court of the United
States. The filing of a petition as provided in
this paragraph shall stay the Secretary’s de-
termination until entry of judgment by the
court. The burden shall be on the employer
to show that the final determination was not
supported by substantial evidence. The Sec-
retary is authorized to require that the peti-
tioner provide, prior to filing for review, se-
curity for payment of fines and penalties
through bond or other guarantee of payment
acceptable to the Secretary.

‘(6) ENFORCEMENT OF ORDERS.—If an em-
ployer fails to comply with a final deter-
mination issued against that employer under
this subsection, and the final determination
is not subject to review as provided in para-
graph (5), the Attorney General may file suit
to enforce compliance with the final deter-
mination, not earlier than 46 days and not
later than 180 days after the date the final
determination is issued, in any appropriate
district court of the United States. In any
such suit, the validity and appropriateness of
the final determination shall not be subject
to review.

“(7) RECOVERY OF COSTS AND ATTORNEY’S
FEES.—In any appeal brought under para-
graph (5) or suit brought under paragraph (6)
of this section the employer shall be entitled
to recover from the Secretary reasonable
costs and attorney’s fees if such employer
substantially prevails on the merits of the
case. Such an award of attorney’s fees may
not exceed $25,000. Any such costs and attor-
ney’s fees assessed against the Secretary
shall be charged against the operating ex-
penses of the Department for the fiscal year
in which the assessment is made, and may
not be reimbursed from any other source.

““(f) CRIMINAL PENALTIES AND INJUNCTIONS
FOR PATTERN OR PRACTICE VIOLATIONS.—

‘(1) CRIMINAL PENALTY.—An employer that
engages in a pattern or practice of knowing
violations of subsection (a)(1)(A) or (a)?2)
shall be fined not more than $20,000 for each
unauthorized alien with respect to whom
such a violation occurs, imprisoned for not
more than 3 years for the entire pattern or
practice, or both.

‘(2) ENJOINING OF PATTERN OR PRACTICE
VIOLATIONS.—If the Secretary or the Attor-
ney General has reasonable cause to believe
that an employer is engaged in a pattern or
practice of employment, recruitment, or re-
ferral in violation of paragraph (1)(A) or (2)
of subsection (a), the Attorney General may
bring a civil action in the appropriate dis-
trict court of the United States requesting a
permanent or temporary injunction, re-
straining order, or other order against the
employer, as the Secretary deems necessary.

‘(g) ADJUSTMENT FOR INFLATION.—AIll pen-
alties and limitations on the recovery of
costs and attorney’s fees in this section shall
be increased every 4 years beginning January
2010 to reflect the percentage increase in the
consumer price index for all urban con-
sumers (all items; U.S. city average) for the
48 month period ending with September of
the year preceding the year such adjustment
is made. Any adjustment under this subpara-
graph shall be rounded to the nearest dollar.

“‘(h) PROHIBITION OF INDEMNITY BONDS.—

‘(1) PROHIBITION.—It is unlawful for an em-
ployer, in the hiring, recruiting, or referring
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for a fee, of an individual, to require the in-
dividual to post a bond or security, to pay or
agree to pay an amount, or otherwise to pro-
vide a financial guarantee or indemnity,
against any potential liability arising under
this section relating to such hiring, recruit-
ing, or referring of the individual.

‘“(2) CIVIL PENALTY.—Any employer which
is determined, after notice and opportunity
for mitigation of the monetary penalty
under subsection (e), to have violated para-
graph (1) of this subsection shall be subject
to a civil penalty of $10,000 for each violation
and to an administrative order requiring the
return of any amounts received in violation
of such paragraph to the employee or, if the
employee cannot be located, to the Employer
Compliance Fund established under section
286(W).

‘(1) PROHIBITION ON AWARD OF GOVERNMENT
CONTRACTS, GRANTS, AND AGREEMENTS.—

‘(1) EMPLOYERS WITH NO CONTRACTS,
GRANTS, OR AGREEMENTS.—

““(A) IN GENERAL.—If an employer who does
not hold a Federal contract, grant, or coop-
erative agreement is determined by the Sec-
retary to be a repeat violator of this section
or is convicted of a crime under this section,
the employer shall be debarred from the re-
ceipt of a Federal contract, grant, or cooper-
ative agreement for a period of 5 years. The
Secretary or the Attorney General shall ad-
vise the Administrator of General Services of
such a debarment, and the Administrator of
General Services shall list the employer on
the List of Parties Excluded from Federal
Procurement and Nonprocurement Programs
for a period of 5 years.

‘(B) WAIVER.—The Administrator of Gen-
eral Services, in consultation with the Sec-
retary and the Attorney General, may waive
operation of this subsection or may limit the
duration or scope of the debarment.

‘(2) EMPLOYERS WITH CONTRACTS, GRANTS,
OR AGREEMENTS.—

‘““(A) IN GENERAL.—An employer who holds
a Federal contract, grant, or cooperative
agreement and is determined by the Sec-
retary to be a repeat violator of this section
or is convicted of a crime under this section,
shall be debarred from the receipt of new
Federal contracts, grants, or cooperative
agreements for a period of 5 years.

‘(B) NOTICE TO AGENCIES.—Prior to debar-
ring the employer under subparagraph (A),
the Secretary, in cooperation with the Ad-
ministrator of General Services, shall advise
any agency or department holding a con-
tract, grant, or cooperative agreement with
the employer of the Government’s intention
to debar the employer from the receipt of
new Federal contracts, grants, or coopera-
tive agreements for a period of 5 years.

“(C) WAIVER.—After consideration of the
views of any agency or department that
holds a contract, grant, or cooperative agree-
ment with the employer, the Secretary may,
in lieu of debarring the employer from the
receipt of new Federal contracts, grants, or
cooperative agreements for a period of 5
years, waive operation of this subsection,
limit the duration or scope of the debarment,
or may refer to an appropriate lead agency
the decision of whether to debar the em-
ployer, for what duration, and under what
scope in accordance with the procedures and
standards prescribed by the Federal Acquisi-
tion Regulation. However, any proposed de-
barment predicated on an administrative de-
termination of liability for civil penalty by
the Secretary or the Attorney General shall
not be reviewable in any debarment pro-
ceeding. The decision of whether to debar or
take alternate action under this subpara-
graph shall not be judicially reviewed.

‘“(3) SUSPENSION.—Indictments for viola-
tions of this section or adequate evidence of
actions that could form the basis for debar-
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ment under this subsection shall be consid-
ered a cause for suspension under the proce-
dures and standards for suspension pre-
scribed by the Federal Acquisition Regula-
tion.

““(j) MISCELLANEOUS PROVISIONS.—

‘(1) DOCUMENTATION.—In providing docu-
mentation or endorsement of authorization
of aliens eligible to be employed in the
United States, the Secretary shall provide
that any limitations with respect to the pe-
riod or type of employment or employer
shall be conspicuously stated on the docu-
mentation or endorsement (other than aliens
lawfully admitted for permanent residence).

‘“(2) PREEMPTION.—The provisions of this
section preempt any State or local law im-
posing civil or criminal sanctions (other
than through licensing and similar laws)
upon those who employ, or recruit or refer
for a fee for employment, unauthorized
aliens.

“(k) DEPOSIT OF AMOUNTS RECEIVED.—EX-
cept as otherwise specified, civil penalties
collected under this section shall be depos-
ited by the Secretary into the Employer
Compliance Fund established under section
286(w).

‘(1) DEFINITIONS.—In this section:

‘(1) EMPLOYER.—The term ‘employer’
means any person or entity, including any
entity of the Government of the United
States, hiring, recruiting, or referring an in-
dividual for employment in the TUnited
States.

‘“(2) SECRETARY.—Except as otherwise pro-
vided, the term ‘Secretary’ means the Sec-
retary of Homeland Security.

*“(3) UNAUTHORIZED ALIEN.—The term ‘un-
authorized alien’ means, with respect to the
employment of an alien at a particular time,
that the alien is not at that time either—

““(A) an alien lawfully admitted for perma-
nent residence; or

‘(B) authorized to be so employed by this
Act or by the Secretary.”.

(b) CONFORMING AMENDMENTS.—

(1) AMENDMENTS.—

(A) REPEAL OF BASIC PILOT.—Sections 401,
402, 403, 404, and 405 of the Illegal Immigra-
tion Reform and Immigrant Responsibility
Act of 1996 (division C of Public Law 104-208;
8 U.S.C. 1324a note) are repealed.

(B) REPEAL OF REPORTING REQUIREMENTS.—

(i) REPORT ON EARNINGS OF ALIENS NOT AU-
THORIZED TO WORK.—Subsection (c) of section
290 (8 U.S.C. 1360) is repealed.

(ii) REPORT ON FRAUDULENT USE OF SOCIAL
SECURITY ACCOUNT NUMBERS.—Subsection (b)
of section 414 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (division C of Public Law 104-208; 8
U.S.C. 1360 note) is repealed.

(2) CONSTRUCTION.—Nothing in this sub-
section or in subsection (d) of section 274A,
as amended by subsection (a), may be con-
strued to limit the authority of the Sec-
retary to allow or continue to allow the par-
ticipation of employers who participated in
the basic pilot program under sections 401,
402, 403, 404, and 405 of the Illegal Immigra-
tion Reform and Immigrant Responsibility
Act of 1996 (division C of Public Law 104-208;
8 U.S.C. 1324a note) in the Electronic Em-
ployment Verification System established
pursuant to such subsection (d).

(¢) TECHNICAL AMENDMENTS.—

(1) DEFINITION OF UNAUTHORIZED ALIEN.—
Sections 218(i)(1) (8 U.S.C. 1188(i)(1)), 245(c)(8)
(8 U.S.C. 1255(c)(8)), 274(a)(3)(B)(i) (8 U.S.C.
1324(a)(3)(B)(1)), and 274B(a)(1) (8 TU.S.C.
1324b(a)(1)) are amended by striking
“274A(h)(3)” and inserting “274A”’.

(2) DOCUMENT REQUIREMENTS.—Section 274B
(8 U.S.C. 1324b) is amended—

(A) in subsections (a)(6) and (g)(2)(B), by
striking ¢274A(b)”’ and inserting ¢274A(d)’’;
and
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(B) in subsection (g2)(2)(B)(ii), by striking
“274A(b)(5)”’ and inserting ‘‘274A(d)”.

(d) AMENDMENTS TO THE SOCIAL SECURITY
AcT.—Section 205(c)(2) of the Social Security
Act (42 U.S.C. 405(¢)(2)) is amended by adding
at the end the following new subparagraphs:

“(I)(i) The Commissioner of Social Secu-
rity shall, subject to the provisions of sec-
tion 301(f)(2) of the Comprehensive Immigra-
tion Reform Act of 2006, establish a reliable,
secure method to provide through the Elec-
tronic Employment Verification System es-
tablished pursuant to subsection (d) of sec-
tion 274A of the Immigration and Nation-
ality Act (referred to in this subparagraph as
the ‘System’), within the time periods re-
quired by paragraph (8) of such subsection—

““(I) a determination of whether the name,
date of birth, and social security account
number of an individual provided in an in-
quiry made to the System by an employer is
consistent with such information maintained
by the Commissioner in order to confirm the
validity of the information provided;

‘“(IT) determination of the citizenship sta-
tus associated with such name and social se-
curity account number, according to the
records maintained by the Commissioner;

‘“(III) a determination of whether the name
and number belongs to an individual who is
deceased, according to the records main-
tained by the Commissioner;

“(IV) a determination of whether the name
and number is blocked in accordance with
clause (ii); and

“(V) a confirmation notice or a noncon-
firmation notice described in such paragraph
(8), in a manner that ensures that other in-
formation maintained by the Commissioner
is not disclosed or released to employers
through the System.

‘“(ii) The Commissioner of Social Security
shall prevent the fraudulent or other misuse
of a social security account number by es-
tablishing procedures under which an indi-
vidual who has been assigned a social secu-
rity account number may block the use of
such number under the System and remove
such block.

“(J) In assigning social security account
numbers to aliens who are authorized to
work in the United States under section 218A
of the Immigration and Nationality Act, the
Commissioner of Social Security shall, to
the maximum extent practicable, assign
such numbers by employing the enumeration
procedure administered jointly by the Com-
missioner, the Secretary of State, and the
Secretary.”.

(e) DISCLOSURE OF CERTAIN TAXPAYER IDEN-
TITY INFORMATION.—

(1) IN GENERAL.—Section 6103(1) of the In-
ternal Revenue Code of 1986 is amended by
adding at the end the following new para-
graph:

¢(21) DISCLOSURE OF CERTAIN TAXPAYER
IDENTITY INFORMATION BY SOCIAL SECURITY
ADMINISTRATION TO DEPARTMENT OF HOME-
LAND SECURITY.—

‘“(A) IN GENERAL.—From taxpayer identity
information which has been disclosed to the
Social Security Administration and upon
written request by the Secretary of Home-
land Security, the Commissioner of Social
Security shall disclose directly to officers,
employees, and contractors of the Depart-
ment of Homeland Security the following in-
formation:

‘(1) DISCLOSURE OF EMPLOYER NO-MATCH NO-
TICES.—Taxpayer identity information of
each person who has filed an information re-
turn required by reason of section 6051 dur-
ing calendar year 2006, 2007, or 2008 which
contains—

‘(D) more than 100 names and taxpayer
identifying numbers of employees (within
the meaning of such section) that did not
match the records maintained by the Com-
missioner of Social Security, or
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‘(II) more than 10 names of employees
(within the meaning of such section) with
the same taxpayer identifying number.

¢(i1) DISCLOSURE OF INFORMATION REGARD-
ING USE OF DUPLICATE EMPLOYEE TAXPAYER
IDENTIFYING INFORMATION.—Taxpayer iden-
tity information of each person who has filed
an information return required by reason of
section 6051 which the Commissioner of So-
cial Security has reason to believe, based on
a comparison with information submitted by
the Secretary of Homeland Security, con-
tains evidence of identity fraud due to the
multiple use of the same taxpayer identi-
fying number (assigned under section 6109) of
an employee (within the meaning of section
6051).

¢‘(iii) DISCLOSURE OF INFORMATION REGARD-
ING NONPARTICIPATING EMPLOYERS.—Taxpayer
identity information of each person who has
filed an information return required by rea-
son of section 6051 which the Commissioner
of Social Security has reason to believe,
based on a comparison with information sub-
mitted by the Secretary of Homeland Secu-
rity, contains evidence of such person’s fail-
ure to register and participate in the Elec-
tronic Employment Verification System au-
thorized under section 274A(d) of the Immi-
gration and Nationality Act (hereafter in
this paragraph referred to as the ‘System’).

““(iv) DISCLOSURE OF INFORMATION REGARD-
ING NEW EMPLOYEES OF NONPARTICIPATING EM-
PLOYERS.—Taxpayer identity information of
all employees (within the meaning of section
6051) hired after the date a person identified
in clause (iii) is required to participate in
the System under section 274A(d)(2) or sec-
tion 274A(d)(3)(B) of the Immigration and Na-
tionality Act.

“(v) DISCLOSURE OF INFORMATION REGARD-
ING EMPLOYEES OF CERTAIN DESIGNATED EM-
PLOYERS.—Taxpayer identity information of
all employees (within the meaning of section
6051) of each person who is required to par-
ticipate in the System under section
274A(d)(3)(B) of the Immigration and Nation-
ality Act.

‘‘(vi) DISCLOSURE OF NEW HIRE TAXPAYER
IDENTITY INFORMATION.—Taxpayer identity
information of each person participating in
the System and taxpayer identity informa-
tion of all employees (within the meaning of
section 6051) of such person hired during the
period beginning with the later of—

‘“(I) the date such person begins to partici-
pate in the System, or

‘“(IT) the date of the request immediately
preceding the most recent request under this
clause,
ending with the date of the most recent re-
quest under this clause.

‘“(B) RESTRICTION ON DISCLOSURE.—The
Commissioner of Social Security shall dis-
close taxpayer identity information under
subparagraph (A) only for purposes of, and to
the extent necessary in—

‘(i) establishing and enforcing employer
participation in the System,

‘‘(i1) carrying out, including through civil
administrative and civil judicial pro-
ceedings, of sections 212, 217, 235, 237, 238,
274A, 274B, and 274C of the Immigration and
Nationality Act, and

‘‘(iii) the civil operation of the Alien Ter-
rorist Removal Court.

‘(C) REIMBURSEMENT.—The Commissioner
of Social Security shall prescribe a reason-
able fee schedule for furnishing taxpayer
identity information under this paragraph
and collect such fees in advance from the
Secretary of Homeland Security.

‘(D) TERMINATION.—This paragraph shall
not apply to any request made after the date
which is 3 years after the date of the enact-
ment of this paragraph.”.

(2) COMPLIANCE BY DHS CONTRACTORS WITH
CONFIDENTIALITY SAFEGUARDS.—
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(A) IN GENERAL.—Section 6103(p) of such
Code is amended by adding at the end the
following new paragraph:

‘(9) DISCLOSURE TO DHS CONTRACTORS.—
Notwithstanding any other provision of this
section, no return or return information
shall be disclosed to any contractor of the
Department of Homeland Security unless
such Department, to the satisfaction of the
Secretary—

““(A) has requirements in effect which re-
quire each such contractor which would have
access to returns or return information to
provide safeguards (within the meaning of
paragraph (4)) to protect the confidentiality
of such returns or return information,

‘“(B) agrees to conduct an on-site review
every 3 years (mid-point review in the case of
contracts or agreements of less than 1 year
in duration) of each contractor to determine
compliance with such requirements,

“(C) submits the findings of the most re-
cent review conducted under subparagraph
(B) to the Secretary as part of the report re-
quired by paragraph (4)(E), and

‘(D) certifies to the Secretary for the most
recent annual period that such contractor is
in compliance with all such requirements.

The certification required by subparagraph
(D) shall include the name and address of
each contractor, a description of the con-
tract or agreement with such contractor,
and the duration of such contract or agree-
ment.”.

(3) CONFORMING AMENDMENTS.—

(A) Section 6103(a)(3) of such Code is
amended by striking ‘“‘or (20)”’ and inserting
£(20), or (21)”.

(B) Section 6103(p)(3)(A) of such Code is
amended by adding at the end the following
new sentence: ‘“The Commissioner of Social
Security shall provide to the Secretary such
information as the Secretary may require in
carrying out this paragraph with respect to
return information inspected or disclosed
under the authority of subsection (1)(21).”.

(C) Section 6103(p)(4) of such Code is
amended—

(i) by striking ‘‘or (17)” both places it ap-
pears and inserting ‘‘(17), or (21)”’, and

(ii) by striking ‘‘or (20)’ each place it ap-
pears and inserting ¢‘(20), or (21)”’.

(D) Section 6103(p)(8)(B) of such Code is
amended by inserting ‘‘or paragraph (9)”
after ‘‘subparagraph (A)”.

(E) Section 7213(a)(2) of such Code is
amended by striking ‘‘or (20)”” and inserting
(20), or (21)”.

(f) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be
appropriated to the Secretary such sums as
are necessary to carry out the amendments
made by this section.

(2) LIMITATION ON VERIFICATION RESPON-
SIBILITIES OF COMMISSIONER OF SOCIAL SECU-
RITY.—The Commissioner of Social Security
is authorized to perform activities with re-
spect to carrying out the Commissioner’s re-
sponsibilities in this title or the amend-
ments made by this title, but only to the ex-
tent the Secretary has provided, in advance,
funds to cover the Commissioner’s full costs
in carrying out such responsibilities. In no
case shall funds from the Federal Old-Age
and Survivors Insurance Trust Fund or the
Federal Disability Insurance Trust Fund be
used to carry out such responsibilities.

(g) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
subsections (a), (b), (¢), and (d) shall take ef-
fect on the date that is 180 days after the
date of the enactment of this Act.

(2) SUBSECTION (e).—

(A) IN GENERAL.—The amendments made
by subsection (e) shall apply to disclosures
made after the date of the enactment of this
Act.
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(B) CERTIFICATIONS.—The first certification
under section 6103(p)(9)(D) of the Internal
Revenue Code of 1986, as added by subsection
(e)(2), shall be made with respect to calendar
year 2007.

SEC. 302. EMPLOYER COMPLIANCE FUND.

Section 286 (8 U.S.C. 1356) is amended by
adding at the end the following new sub-
section:

‘(w) EMPLOYER COMPLIANCE FUND.—

‘(1) IN GENERAL.—There is established in
the general fund of the Treasury, a separate
account, which shall be known as the ‘Em-
ployer Compliance Fund’ (referred to in this
subsection as the ‘Fund’).

‘(2) DEPOSITS.—There shall be deposited as
offsetting receipts into the Fund all civil
monetary penalties collected by the Sec-
retary of Homeland Security under section
274A.

‘“(3) PURPOSE.—Amounts refunded to the
Secretary from the Fund shall be used for
the purposes of enhancing and enforcing em-
ployer compliance with section 274A.

‘“(4) AVAILABILITY OF FUNDS.—Amounts de-
posited into the Fund shall remain available
until expended and shall be refunded out of
the Fund by the Secretary of the Treasury,
at least on a quarterly basis, to the Sec-
retary of Homeland Security.”.

SEC. 303. ADDITIONAL WORKSITE ENFORCEMENT
AND FRAUD DETECTION AGENTS.

(a) INCREASE IN NUMBER OF PERSONNEL.—
The Secretary shall, subject to the avail-
ability of appropriations for such purpose,
annually increase, by not less than 2,200, the
number of personnel of the Bureau of Immi-
gration and Customs Enforcement during the
5-year period beginning on the date of the
enactment of this Act.

(b) USE OF PERSONNEL.—The Secretary
shall ensure that not less than 25 percent of
all the hours expended by personnel of the
Bureau of Immigration and Customs En-
forcement shall be used to enforce compli-
ance with sections 274A and 274C of the Im-
migration and Nationality Act (8 U.S.C.
1324a and 1324c).

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary for each of the fiscal years 2007
through 2011 such sums as may be necessary
to carry out this section.

SEC. 304. CLARIFICATION OF INELIGIBILITY FOR
MISREPRESENTATION.

Section 212(a)(6)(CH(ii)(I) 8 U.s.C.
1182(a)(6)(C)(i)(I)), is amended by striking
‘‘citizen” and inserting ‘‘national’’.

SEC. 305. ANTIDISCRIMINATION PROTECTIONS.

(a) APPLICATION OF PROHIBITION OF DISs-
CRIMINATION TO VERIFICATION SYSTEM.—Sec-
tion 274B(a)(1) (8 U.S.C. 1324b(a)(1)) is amend-
ed by inserting ¢, the verification of the in-
dividual’s work authorization through the
Electronic Employment Verification System
described in section 274A(d),”” after ‘‘the indi-
vidual for employment’’.

(b) CLASSES OF ALIENS AS PROTECTED INDI-
VIDUALS.—Section 274B(a)(3)(B) (8 TU.S.C.
1324b(a)(3)(B)) is amended to read as follows:

‘“(B) is an alien who is—

‘(1) lawfully admitted for permanent resi-
dence;

¢“(ii) granted the status of an alien lawfully
admitted for temporary residence under sec-
tion 210(a) or 245(a)(1);

‘‘(iii) admitted as a refugee under section
207;

‘(iv) granted asylum under section 208;

“(v) granted the status of a nonimmigrant
under section 101(a)(15)(H)(ii)(c);

‘(vi) granted temporary protected status
under section 244; or
‘(vii) granted

212(d)(5).”.

(¢) REQUIREMENTS FOR ELECTRONIC EMPLOY-

MENT VERIFICATION.—Section 274B(a) (8

parole under section
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U.S.C. 1324b(a)) is amended by adding at the
end the following:

“(7) ANTIDISCRIMINATION REQUIREMENTS OF
THE ELECTRONIC EMPLOYMENT VERIFICATION
SYSTEM.—It is an unfair immigration-related
employment practice for a person or other
entity, in the course of the electronic
verification process described in section
274A(d)—

“(A) to terminate or undertake any ad-
verse employment action due to a tentative
nonconfirmation;

‘(B) to use the verification system for
screening of an applicant prior to an offer of
employment;

“(C) except as described in section
274A(d)(3)(B), to use the verification system
for a current employee after the first 3 days
of employment, or for the reverification of
an employee after the employee has satisfied
the process described in section 274A(d); or

‘(D) to require an individual to make an
inquiry under the self-verification proce-
dures established in section
27T4A(A)B)(B)({ii).”.

(d) INCREASE IN CIVIL MONEY PENALTIES.—
Section 274B(g)(2) (8 U.S.C. 1324b(g)(2)) is
amended—

(1) in subparagraph (B)(iv)—

(A) in subclause (I), by striking “‘$250 and
not more than $2,000” and inserting ‘$1,000
and not more than $4,000°’;

(B) in subclause (II), by striking ‘$2,000
and not more than $5,000” and inserting
¢‘$4,000 and not more than $10,000’’;

(C) in subclause (III), by striking ‘‘$3,000
and not more than $10,000’ and inserting
‘$6,000 and not more than $20,000’’; and

(D) in subclause (IV), by striking ‘‘$100 and
not more than $1,000”’ and inserting ‘‘$500 and
not more than $5,000"".

(e) INCREASED FUNDING OF INFORMATION
CAMPAIGN.—Section 274B(1)(3) (8 U.S.C.
1324b(1)(3)) is amended by inserting ‘‘and an
additional $40,000,000 for each of fiscal years
2007 through 2009’ before the period at the
end.

(f) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act and shall
apply to violations occurring on or after
such date.

SA 4100. Mr. GRASSLEY submitted
an amendment intended to be proposed
by him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

On page 540, strike line 11 and all that fol-
lows through page 549, line 25.

SA 4101. Mrs. HUTCHISON (for her-
self and Mr. BOND) submitted an
amendment intended to be proposed by
her to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

On page 313, after line 22, add the fol-
lowing:

Subtitle C—Secure Authorized Foreign
Employee Visa Program
SEC. 441. ADMISSION OF TEMPORARY GUEST
WORKERS.

(a) IN GENERAL.—Chapter 2 of title II (8
U.S.C. 1181 et seq.), as amended by this title
and title VI, is further amended by inserting
after section 218 the following:

“SEC. 2181. SECURE AUTHORIZED FOREIGN EM-
PLOYEE (SAFE) VISA PROGRAM.

‘‘(a) AUTHORIZATION.—Not later than 1 year
after the date of the enactment of this Act,
the Secretary of State shall, subject to the
numeric limits under subsection (i), award a
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SAFE visa to each alien who is a national of
a NAFTA or CAFTA-DR country and who
meets the requirements under subsection (b),
to perform services in the United States in
accordance with this section.

‘“‘(b) REQUIREMENTS FOR ADMISSION.—AnN
alien is eligible for a SAFE visa if the alien—

‘(1) has a residence in a NAFTA or
CAFTA-DR country, which the alien has no
intention of abandoning;

‘(2) applies for an initial SAFE visa while
in the alien’s country of nationality;

“(3) establishes that the alien has received
a job offer from an employer who has com-
plied with the requirements under subsection
(©);

‘“(4) undergoes a medical examination (in-
cluding a determination of immunization
status), at the alien’s expense, that conforms
to generally accepted standards of medical
practice;

‘“(b) passes all appropriate background
checks, as determined by the Secretary of
Homeland Security;

‘(6) submits a completed application, on a
form designed by the Secretary of Homeland
Security; and

“(7) pays a visa issuance fee, in an amount
determined by the Secretary of State to be
equal to not less than the cost of processing
and adjudicating such application.

‘(c) EMPLOYER RESPONSIBILITIES.—AnNn em-
ployer seeking to hire a national of a
NAFTA or CAFTA-DR country under this
section shall—

‘(1) submit a request to the Secretary of
Labor for a certification under subsection (d)
that there is a shortage of workers in the oc-
cupational classification and geographic
area for which the foreign worker is sought;

‘(2) submit to each foreign worker a writ-
ten employment offer that sets forth the
rate of pay at a rate that is not less than the
greater of—

‘‘(A) the prevailing wage for such occupa-
tional classification in such geographic area;
or

“(B) the applicable minimum wage in the
State in which the worker will be employed;

‘“(3) provide the foreign worker one-time
transportation from the country of origin to
the place of employment and from the place
of employment to the country of origin, the
cost of which may be deducted from the
worker’s pay under an employment agree-
ment; and

‘“(4) withhold and remit appropriate pay-
roll deductions to the Internal Revenue
Service.

‘‘(d) LABOR CERTIFICATION.—Upon receiving
a request from an employer under subsection
(c)(1), the Secretary of Labor shall—

‘(1 determine if there are sufficient
United States workers who are able, willing,
qualified, and available to fill the position in
which the alien is, or will be employed, based
on the national unemployment rate and the
number of workers needed in the occupa-
tional classification and geographic area for
which the foreign worker is sought; and

‘(2) if the Secretary determines under
paragraph (1) that there are insufficient
United States workers, provide the employer
with labor shortage certification for the oc-
cupational classification for which the work-
er is sought.

‘‘(e) PERIOD OF AUTHORIZED ADMISSION.—

‘(1) DURATION.—A SAFE visa worker may
remain in the United States for not longer
than 10 months during the 12-month period
for which the visa is issued.

‘“(2) RENEWAL.—A SAFE visa may be re-
newed for additional 10-month work periods
under the requirements described in this sec-
tion.

¢“(3) VISITS OUTSIDE UNITED STATES.—Under
regulations established by the Secretary of
Homeland Security, a SAFE visa worker—
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“(A) may travel outside of the United
States; and

‘“(B) may be readmitted without having to
obtain a new visa if the period of authorized
admission has not expired.

‘‘(4) LOss OF EMPLOYMENT.—The period of
authorized admission under this section
shall terminate if the SAFE visa worker is
unemployed for 60 or more consecutive days.
Any SAFE visa worker whose period of au-
thorized admission terminates under this
paragraph shall be required to leave the
United States.

“(6) RETURN TO COUNTRY OF ORIGIN.—A
SAFE visa worker may not apply for lawful
permanent residence or any other visa cat-
egory until the worker has relinquished the
SAFE visa and returned to the worker’s
country of origin.

‘(6) FAILURE TO COMPLY.—If a SAFE visa
worker fails to comply with the terms of the
SAFE visa, the worker will be permanently
ineligible for the SAFE visa program.

¢“(f) EVIDENCE OF NONIMMIGRANT STATUS.—
Each SAFE visa worker shall be issued a
SAFE visa card, which—

‘(1) shall be machine-readable, tamper-re-
sistant, and allow for biometric authentica-
tion;

‘“(2) shall be designed in consultation with
the Forensic Document Laboratory of the
Bureau of Immigration and Customs En-
forcement; and

‘“(3) shall, during the alien’s authorized pe-
riod of admission under subsection (e), serve
as a valid entry document for the purpose of
entering the United States.

¢“(g) SOCIAL SERVICES.—

‘(1) IN GENERAL.—SAFE visa workers are
not eligible for Federal, State, or local gov-
ernment-sponsored social services.

‘(2) SOCIAL SECURITY.—Upon request, a
SAFE visa worker shall receive the total em-
ployee portion of the Social Security con-
tributions withheld from the worker’s pay.
Any worker who receives such contributions
shall be permanently ineligible to renew a
SAFE visa under subsection (e)(2).

‘“(3) MEDICARE.—Amounts withheld from
the SAFE visa workers’ pay for Medicare
contributions shall be used to pay for un-
compensated emergency health care pro-
vided to noncitizens.

“(h) PERMANENT RESIDENCE; CITIZENSHIP.—
Nothing in this section shall be construed to
provide a SAFE visa worker with eligibility
to apply for legal permanent residence or a
path towards United States citizenship.

(i) NUMERICAL LIMITS.—

‘(1) ANNUAL LIMITS.—Except as provided
under paragraphs (2) and (3), the number of
SAFE visas authorized under this section
shall not exceed 200,000 per fiscal year.

‘(2) WAIVER.—The President may waive
the limit under paragraph (1) for a specific
fiscal year by certifying that additional for-
eign workers are needed in that fiscal year.

‘(3) INCREMENTAL ADJUSTMENTS.—If the
President certifies that additional foreign
workers are needed in a specific year, the
Secretary of State may increase the number
of SAFE visas available in that fiscal year
by the number of additional workers cer-
tified under paragraph (2).

¢‘(4) CONGRESSIONAL OVERSIGHT.—The Presi-
dent shall transmit to Congress all certifi-
cations authorized in this section.

“(6) ALLOCATION OF SAFE VISAS DURING A
FISCAL YEAR.—Not more than 50 percent of
the total number of SAFE visas available in
each fiscal year may be allocated to aliens
who will enter the United States pursuant to
such visa during the first 6 months of such
fiscal year.

“(j) SAVINGS PROVISION.—Nothing in this
section shall be construed to affect any other
visa program authorized by Federal law.
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‘‘(k) REPORTING REQUIREMENT.—Not later
than 3 years after the implementation of the
SAFE visa program, the President shall sub-
mit a detailed report to Congress on the sta-
tus of the program, including the number of
visas issued and the feasibility of expanding
the program.

‘(1) DEFINITIONS.—In this section:

(1) NAFTA OR CAFTA-DR COUNTRY.—The
term ‘NAFTA or CAFTA-DR country’ means
any country (except for the United States)
that has signed the North American Free
Trade Agreement or the Central America-

Dominican Republic-United States Free
Trade Agreement.
“(2) SAFE visaA.—The term ‘SAFE visa’

means a visa authorized under this section.”.
(b) CLERICAL AMENDMENT.—The table of
contents (8 U.S.C. 1101) is amended by insert-
ing after the item relating to section 218H,
as added by section 615, the following:
‘“Sec. 218I. Secure Authorized Foreign Em-
ployee Visa Program.”’.

SA 4102. Mr. SCHUMER (for himself
and Mr. MENENDEZ) submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:
SEC.

. PUBLIC ACCESS TO THE STATUE OF
LIBERTY.

Not later than 60 days after the date of the
enactment of this Act, the Secretary of the
Interior shall ensure that all persons who
satisfy reasonable and appropriate security
measures shall have full access to the public
areas of the Statue of Liberty, including the
crown and the stairs leading thereto.

SA 4103. Mr. LEAHY (for himself, Mr.
COLEMAN, Mr. LIEBERMAN, Mr. KEN-
NEDY, Mr. CHAFEE, Mr. HARKIN, and Mr.
BINGAMAN) submitted an amendment
intended to be proposed by him to the
bill S. 2611, to provide for comprehen-
sive immigration reform and for other
purposes; which was ordered to lie on
the table; as follows:

On page 65, line 24, strike “‘f’ and insert
the following;

(f) TERRORIST ORGANIZATIONS.—

(1) DEFINITIONS.—Section 212(a)(3)(B)(vi) (8
U.S.C. 1182(a)(3)(B)(vi)) is amended by strik-
ing subclause (III) and inserting the fol-
lowing:

“(III) that is a group of two or more indi-
viduals, whether organized or not, which en-
gages in, or has a subgroup which engages in,
the activities described in subclauses (I)
through (VI) of clause (iv), and that these ac-
tivities threaten the security of United
States nationals or the national security of
the United States.

‘“(vii) APPLICABILITY.—Clause (iv)(VI) shall
not apply to—

‘“(I) any active or former member of the
Armed Forces of the United States with re-
gard to activities undertaken in the course
of official military duties; or

‘(II) any alien determined not to be a
threat to the security of United Stales na-
tionals or the national security of the United
States and who is not otherwise inadmissible
on security related grounds under this sub-
paragraph.”’.

(2) TEMPORARY ADMISSION OF NON-IMMI-
GRANTS.—Section 212(d)(3)(B)(i) (8 TU.S.C.
1182(d)(3)(B)(1)) is amended to read as follows:

‘(i) The Secretary of State, after consulta-
tion with the Attorney General and the Sec-
retary of Homeland Security, or the Sec-
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retary of Homeland Security, after consulta-
tion with the Secretary of State and the At-
torney General, may conclude in such Sec-
retary’s sole unreviewable discretion that
subclause (IV)(bb), (VI), or (VII) of sub-
section (a)(3)(B)(i) shall not apply to an
alien, that subsection (a)(3)(B)(iv)(VI) shall
not apply with respect to any material sup-
port an alien afforded to an organization (or
its members) or individual that has engage
in a terrorist activity, or that subsection
(a)(3)(B)(vi)(III) shall not apply to a group, or
to a subgroup of such group, within the scope
of that subsection. The Secretary of State
may not, however, exercise discretion under
this clause with respect to an alien once re-
moval proceedings against the alien are in-
stituted under section 240.”.
®

SA 4104. Mr. SALAZAR submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the end, of subtitle A of title I, insert
the following:

SEC. . NATIONAL SECURITY DETERMINATION
FOR CONSTRUCTION OF ADDI-
TIONAL FENCING.

Notwithstanding section 106 or any other
provision of law, after the date of the enact-
ment of this Act the President may not per-
mit the construction of any additional fenc-
ing along the international border between
the United States and Mexico until after the
date that President makes a determination
that the construction of such additional
fencing will strengthen the national security
of the United States.

SA 4105. Mr. COLEMAN submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the appropriate place insert the fol-
lowing:
SEC.

. FAIRNESS IN THE STUDENT AND EX-
CHANGE VISITOR INFORMATION
SYSTEM.

(a) REDUCED FEE FOR SHORT-TERM STUDY.—

(1) IN GENERAL.—Section 641(e)(4)(A) of the
Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (8 U.S.C.
1372(e)(4)(A)) is amended by striking the sec-
ond sentence and inserting ‘‘Except as pro-
vided in subsection (g)(2), the fee imposed on
any individual may not exceed $100, except
that in the case of an alien admitted under
subparagraph (J) of section 101(a)(15) of the
Immigration and Nationality Act (8 U.S.C.
1101(a)(15)) as an au pair, camp counselor, or
participant in a summer work travel pro-
gram, the fee shall not exceed $35 and that in
the case of an alien admitted under subpara-
graph (F) of such section 101(a)(15) for a pro-
gram that will not exceed 90 days, the fee
shall not exceed $35.”".

(2) TECHNICAL AMENDMENTS.—Such section
641(e)(4)(A) is further amended—

(A) in the first sentence, by striking ‘At-
torney General’’ and inserting ‘‘Secretary of
Homeland Security’’; and

(B) in the third sentence, by striking ‘‘At-

torney General’s” and inserting ‘‘Sec-
retary’s’.
(b) RECREATIONAL  COURSES.—Notwith-

standing any other provision of law, not
later than 60 days after the date of enact-
ment of this Act, the Secretary of State
shall issue appropriate guidance to consular
officers to in order to give appropriate dis-
cretion, according to criteria developed at
each post and approved by the Secretary of
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State, so that a course of a duration no more
than 1 semester (or its equivalent), and not
awarding certification, license or degree, is
considered recreational in nature for pur-
poses of determining appropriateness for vis-
itor status.

SA 4106. Mr. KENNEDY submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; which was or-
dered to lie on the table; as follows:

At the end, insert the following:

TITLE VIII—LABOR PROTECTIONS
SEC. 801. SHORT TITLE.

This title may be cited as the ‘“‘Enhanced
Enforcement of Labor Protections for United
States Workers and Guest Workers Act”’.
SEC. 802. VIOLATIONS OF THE FAIR LABOR

STANDARDS ACT OF 1938.

Section 16 of the Fair Labor Standards Act
of 1938 (29 U.S.C. 216) is amended—

(1) in subsection (b), by striking ‘equal
amount as liquidated damages’ the first
place it appears and inserting ‘‘amount equal
to twice the amount of such unpaid min-
imum wages or unpaid overtime compensa-
tion, as the case may be, as liquidated dam-
ages’’; and

(2) in subsection (e)—

(A) by striking ¢$10,000" and inserting
°$50,000’; and

(B) by striking ¢$1,000” and inserting
‘10,000,

SEC. 803. VIOLATIONS OF THE OCCUPATIONAL
SAFETY AND HEALTH ACT.

(a) CIVIL PENALTIES.—Section 17 of the Oc-
cupational Safety and Health Act of 1970 (29
U.S.C. 666) is amended—

(1) in subsection (a)—

(A) by striking $70,000" and inserting
¢°$100,000’’;

(B) by striking ¢$5,000” and inserting
<“$7,000”’; and

(C) by adding at the end the following: “‘If
such a violation causes the death of an em-
ployee, such civil penalty amounts shall be
increased to not more than $250,000 for such
violation, but not less than $50,000 for such
violation.”;

(2) in subsection (b)—

(A) by striking ¢$7,000”
¢‘$10,000"’; and

(B) by adding at the end the following: ‘‘If
such a violation causes the death of an em-
ployee, such civil penalty amount shall be
increased to not more than $50,000 for such
violation, but not less than $20,000 for such
violation.”’;

(3) in subsection (¢c)—

(A) by striking ¢$7,000”
¢‘$10,000"’; and

(B) by adding at the end the following: “‘If
such a violation causes the death of an em-
ployee, such civil penalty amount shall be
increased to not more than $50,000 for such
violation, but not less than $20,000 for such
violation.”;

(4) in subsection (d)—

(A) by striking ¢$7,000”
¢‘$10,000"’; and

(B) by adding at the end the following: “‘If
such a violation causes the death of an em-
ployee, such civil penalty amount shall be
increased to not more than $50,000 for such
violation, but not less than $20,000 for such
violation.”’; and

(6) in subsection (i), by striking ‘$7,000”
and inserting ‘‘$10,000’.

(b) CRIMINAL PENALTIES.—

(1) IN GENERAL.—Section 17 of the Occupa-
tional Safety and Health Act of 1970 (29
U.S.C. 666) (as amended by subsection (a)) is
further amended—

(A) in subsection (e)—

and inserting

and

inserting

and inserting
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(i) by striking ‘‘fine of not more than
$10,000” and inserting ‘‘fine in accordance
with section 3571 of title 18, United States
Code,”’;

(ii) by striking ‘‘six months’’ and inserting
10 years’’;

(iii) by inserting ‘‘under this subsection or
subsection (i)’ after ‘‘first conviction of such
person’’;

(iv) by striking ‘‘fine of not more than
$20,000” and inserting ‘‘fine in accordance
with section 3571 of title 18, United States
Code,”; and

(v) by striking ‘“‘one year’” and inserting
€20 years’’;

(B) in subsection (f), by striking ‘‘fine of
not more than $1,000 or by imprisonment for
not more than six months,”” and inserting
“fine in accordance with section 3571 of title
18, United States Code, or by imprisonment
for not more than 2 years,”’;

(C) in subsection (g), by striking ‘‘fine of
not more than $10,000, or by imprisonment
for not more than six months,”” and inserting
“fine in accordance with section 3571 of title
18, United States Code, or by imprisonment
for not more than 1 year,”’;

(D) Dby redesignating subsections (i)
through (1) as subsections (j) through (m), re-
spectively; and

(E) by inserting after subsection (h) the
following:

‘(i) Any employer who willfully violates
any standard, rule, or order promulgated
pursuant to section 6, or any regulation pre-
scribed pursuant to this Act, and that viola-
tion causes serious bodily injury to any em-
ployee but does not cause death to any em-
ployee, shall, upon conviction, be punished
by a fine in accordance with section 3571 of
title 18, United States Code, or by imprison-
ment for not more than 5 years, or by both,
except that if the conviction is for a viola-
tion committed after a first conviction of
such person under this subsection or sub-
section (e), punishment shall be by a fine in
accordance with section 3571 of title 18,
United States Code, or by imprisonment for
not more than 10 years, or by both.”.

(2) JURISDICTION FOR PROSECUTION UNDER
STATE AND LOCAL CRIMINAL LAWS.—Section 17
of the Occupational Safety and Health Act of
1970 (29 U.S.C. 666) (as amended by this sec-
tion) is further amended by adding at the
end the following:

‘“(n) Nothing in this Act shall preclude a
State or local law enforcement agency from
conducting criminal prosecutions in accord-
ance with the laws of such State or local-
ity.”.

(3) DEFINITION.—Section 3 of the Occupa-
tional Safety and Health Act of 1970 (29
U.S.C. 652) is amended by adding at the end
the following:

‘“(15) The term ‘serious bodily
means bodily injury that involves—
‘‘(A) a substantial risk of death;
‘(B) protracted unconsciousness;

‘(C) protracted and obvious physical dis-
figurement; or

‘(D) protracted loss or protracted impair-
ment, of the function of a bodily member,
organ, or mental faculty.”.

SEC. 804. STRENGTHENING ENFORCEMENT.

(a) INJUNCTIONS AGAINST UNFAIR LABOR
PRACTICES DURING ORGANIZING DRIVES.—

(1) IN GENERAL.—Section 10(1) of the Na-
tional Labor Relations Act (29 U.S.C. 160(1))
is amended—

(A) in the second sentence, by striking ‘‘If,
after such’ and inserting the following:

‘“(2) If, after such’’; and

(B) by striking the first sentence and in-
serting the following: ‘‘(1) Whenever it is
charged that—

‘““(A)(1) any employer—

injury’
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“(I) discharged or otherwise discriminated
against an employee in violation of sub-
section (a)(3) of section 8;

“‘(IT) threatened to discharge or to other-
wise discriminate against an employee in
violation of subsection (a)(1) of section 8; or

“(IIT) engaged in any other unfair labor
practice within the meaning of subsection
(a)(1) of section 8 that significantly inter-
feres with, restrains, or coerces employees in
the exercise of the rights guaranteed in sec-
tion 7; and

‘‘(ii) the discharge, discrimination, threat,
or practice described in clause (i) occurred—

‘() while employees of that employer were
seeking representation by a labor organiza-
tion; or

‘“(II) during the period after a labor organi-
zation was recognized as a representative as
described in section 9(a) and before the first
collective bargaining agreement was entered
into between the employer and the rep-
resentative; or

‘(B) that any person has engaged in an un-
fair labor practice within the meaning of
subparagraph (A), (B) or (C) of section 8(b)(4),
section 8(b)(7), or section 8(e);
the preliminary investigation of such charge
shall be made forthwith and given priority
over all other cases except cases of like char-
acter in the office where it is filed or to
which it is referred.”’.

(2) CONFORMING AMENDMENT.—Section
10(m) of the National Labor Relations (29
U.S.C. 160(m)) is amended by inserting
“‘under circumstances not described in sec-
tion 10(1)(1)”’ after ‘‘section 8.

(b) REMEDIES FOR VIOLATIONS.—

(1) BACKPAY.—Section 10(c) of the National
Labor Relations Act (29 U.S.C. 160(c)) is
amended by striking ‘‘And provided further,”
and inserting ‘‘Provided further, That if the
Board finds that an employer has discrimi-
nated against an employee in violation of
section 8(a)(3) while employees of the em-
ployer were seeking representation by a
labor organization, or during the period after
a labor organization was recognized as a rep-
resentative as described in section 9(a) and
before the first collective bargaining agree-
ment was entered into between the employer
and the representative, the Board in such
order shall award the employee an amount of
backpay and, in addition, 2 times that
amount as liquidated damages: Provided fur-
ther,”.

(2) CIVIL PENALTIES.—Section 12 of the Na-
tional Labor Relations Act (29 U.S.C. 162) is
amended—

(A) by striking ‘“Any”’ and inserting ‘‘(a)
Any”’; and

(B) by adding at the end the following:

“‘(b) Any employer who willfully or repeat-
edly commits any unfair labor practice with-
in the meaning of subsection (a)(1) or (a)(3)
of section 8 while employees of the employer
were seeking representation by a labor orga-
nization, or during the period after a labor
organization was recognized as a representa-
tive as described in section 9(a) and before
the first collective bargaining contract was
entered into between the employer and the
representative shall be subject to, in addi-
tion to any make-whole remedy ordered, a
civil penalty of not more than $20,000 for
each violation. In determining the amount of
any penalty under this subsection, the Board
shall consider the gravity of the unfair labor
practice and the impact of the unfair labor
practice on the charging party, on other per-
sons seeking to exercise rights guaranteed
by this Act, or on the public interest.”’.

SEC. 805. USE OF FEES.

(a) FEES PAID BY H-2C NONIMMIGRANTS.—
Section 218A, as added by section 403(a)(1) of
this Act, is amended by striking subsection
(1) and inserting the following:
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‘(1) CoLLECTION OF FEES.—Fees collected
under this section shall be allocated as fol-
lows:

(1) 75 percent of such fees shall be depos-
ited in the Treasury in accordance with sec-
tion 286(c).

‘“(2) 25 percent of such fees shall be depos-
ited in the Labor Law Enforcement Fund es-
tablished in section 286(y).”.

(b) FEES PAID BY EMPLOYERS.—Section
218B, as added by section 404(a) of this Act, is
amended by striking subsection (a) and in-
serting the following:

‘‘(a) GENERAL REQUIREMENTS.—

‘(1) EMPLOYER REQUIREMENTS.—Each em-
ployer who employs an H-2C nonimmigrant
shall—

‘“(A) file a petition in accordance with sub-
section (b); and

‘(B) pay the appropriate fee, as determined
by the Secretary of Labor.

‘“(2) USE OF FEES.—The fees collected under
paragraph (1)(B) shall be allocated as fol-
lows:

““(A) 75 percent of such fees shall be depos-
ited in the Treasury in accordance with sec-
tion 286(c).

““(B) 25 percent of such fees shall be depos-
ited in the Labor Law Enforcement Fund es-
tablished in section 286(y).”.

(¢) LABOR LAW ENFORCEMENT FUND.—Sec-
tion 286 (8 U.S.C. 1356), as amended by sec-
tions 302 and 403(b), is further amended by
adding at the end the following new sub-
section:

“(y) LABOR LAW ENFORCEMENT FUND.—

‘(1 IN GENERAL.—There is established in
the general fund of the Treasury, a separate
account, which shall be known as the ‘Labor
Law Enforcement Fund’ (referred to in this
subsection as the ‘Fund’).

‘(2) DEPOSITS.—There shall be deposited as
offsetting receipts into the Fund the fees de-
scribed in section 218A(1)(2) or 218B(a)(2).

‘“(3) PURPOSE.—Amounts deposited in the
Fund shall be made available to the Sec-
retary of Labor to ensure that employers in
industries in the United States that employ
a high percentage of workers who are grant-
ed nonimmigrant status under section
101(a)(15)(H)(ii)(c) comply with the provisions
of the Fair Labor Standards Act of 1938, the
Occupational Safety and Health Act of 1970,
and section 218B(b)(2), including ensuring
such compliance by random audits of such
employers.

““(4) AVAILABILITY OF FUNDS.—Amounts de-
posited into the Fund shall remain available
until expended and shall be refunded out of
the Fund by the Secretary of the Treasury,
at least on a quarterly basis, to the Sec-
retary of Labor.”.

SEC. 806. PROTECTION FOR WHISTLEBLOWERS.

Section 218A, as added by section 403(a)(1)
of this Act, is amended by striking subpara-
graph (A) of subsection (f)(3) and inserting
the following:

““(A) IN GENERAL.—

‘(1) PERIOD OF UNEMPLOYMENT.—Except as
provided in clause (ii) and in subsection (c),
the period of authorized admission of an H-
2C nonimmigrant shall terminate if the alien
is unemployed for a period of 60 or more con-
secutive days.

¢‘(i1) EXTENSION OF PERIOD.—

“(I) AUTHORITY.—The Secretary of Labor
may extend the 60-day period referred to in
clause (i), if the alien has filed a complaint
with the Secretary of Labor that alleges that
a violation of a Federal labor law by the
alien’s employer caused the alien’s unem-
ployment.

‘“(II) DETERMINATION.—Not later than 45
days after a complaint referred to in sub-
clause (I) is filed, the Secretary of Labor
shall make a determination whether an ex-
tension under subclause (I) is warranted to
resolve the complaint.”’.
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SEC. 807. LIABILITY IN CERTAIN CASES BASED
ON IMMIGRATION STATUS.

Notwithstanding any other provision of
law, an alien who is subject to an unlawful
employment practice by an employer may
not be denied backpay or other monetary re-
lief for such unlawful employment practice
on the basis of the alien’s immigration sta-
tus.

SEC. 808. DEPARTMENT OF LABOR BILINGUAL
STAFF REQUIREMENT.

(a) REQUIREMENT FOR BILINGUAL STAFF.—
The Secretary of Labor shall make every ef-
fort to ensure that, not later than 5 years
after the date of enactment of this Act, not
less than 25 percent of the investigative staff
of the Department of Labor shall be fluent in
a language in addition to English. The re-
quirement of this section shall not be
grounds for the termination of any employee
employed by the Department of Labor on the
date of enactment of this Act, nor for the re-
duction of any staff levels in the Department
of Labor as of such date.

(b) ANNUAL REPORT.—The Secretary of
Labor shall submit to the Committee on
Health, Education, Labor, and Pensions of
the Senate and the Committee on Education
and the Workforce of the House of Rep-
resentatives an annual report on the
progress made to carry out subsection (a).

SA 4107. Mr. ENSIGN submitted an
amendment intended to be proposed by
him to the bill S. 2611, to provide for
comprehensive immigration reform
and for other purposes; as follows:

At the appropriate place, insert the fol-
lowing:
SEC.

. PROTECTION OF THE INTEGRITY OF
THE SOCIAL SECURITY SYSTEM.

(a) TRANSMITTAL AND APPROVAL OF TOTAL-
IZATION AGREEMENTS.—Section 233(e) of the
Social Security Act (42 U.S.C. 433(e)) is
amended to read as follows:

‘“(e)(1) Any agreement to establish a total-
ization arrangement which is entered into
with another country under this section
shall enter into force with respect to the
United States if (and only if)—

“(A) the President, at least 90 calendar
days before the date on which the President
enters into the agreement, notifies each
House of the Congress of the President’s in-
tention to enter into the agreement, and
promptly thereafter publishes notice of such
intention in the Federal Register,

‘(B) the President transmits the text of
such agreement to each House of the Con-
gress as provided in paragraph (2), and

‘“(C) an approval resolution regarding such
agreement has passed both Houses of the
Congress and has been enacted into law.

“(2)(A) Whenever an agreement referred to
in paragraph (1) is entered into, the Presi-
dent shall transmit to each House of the
Congress a document setting forth the final
legal text of such agreement and including a
report by the President in support of such
agreement. The President’s report shall in-
clude the following:

‘(i) an estimate by the Chief Actuary of
the Social Security Administration of the ef-
fect of the agreement, in the short term and
in the long term, on the receipts and dis-
bursements under the social security system
established by this title;

‘“(ii) a statement of any administrative ac-
tion proposed to implement the agreement
and how such action will change or affect ex-
isting law,

‘(iii) a statement describing whether and
how the agreement changes provisions of an
agreement previously negotiated,

‘“(iv) a statement describing how and to
what extent the agreement makes progress
in achieving the purposes, policies, and ob-
jectives of this title,
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“(v) an estimate of the number of individ-
uals who will be affected by the agreement,

‘“(vi) an assessment of the integrity of the
retirement data and records (including birth,
death, and marriage records) of the other
country that is the subject of the agreement,
and

‘(vii) an assessment of ability of such
country to track and monitor recipients of
benefits under such agreement.

‘““(B) If any separate agreement or other
understanding with another country (wheth-
er oral or in writing) relating to an agree-
ment to establish a totalization arrangement
under this section is not disclosed to the
Congress in the transmittal to the Congress
under this paragraph of the agreement to es-
tablish a totalization arrangement, then
such separate agreement or understanding
shall not be considered to be part of the
agreement approved by the Congress under
this section and shall have no force and ef-
fect under United States law.

““(3) For purposes of this subsection, the
term ‘approval resolution’ means a joint res-
olution, the matter after the resolving
clause of which is as follows: ‘That the pro-
posed agreement entered into pursuant to
section 233 of the Social Security Act be-
tween the United States and
establishing totalization arrangements be-
tween the social security system established
by title II of such Act and the social security
system of , transmitted to the
Congress by the President on , is
hereby approved.’, the first two blanks there-
in being filled with the name of the country
with which the United States entered into
the agreement, and the third blank therein
being filled with the date of the transmittal
of the agreement to the Congress.

‘“(4) Whenever a document setting forth an
agreement entered into under this section
and the President’s report in support of the
agreement is transmitted to the Congress
pursuant to paragraph (2), copies of such doc-
ument shall be delivered to both Houses of
Congress on the same day and shall be deliv-
ered to the Clerk of the House of Representa-
tives if the House is not in session and to the
Secretary of the Senate if the Senate is not
in session.

‘(6) On the day on which a document set-
ting forth the agreement is transmitted to
the House of Representatives and the Senate
pursuant to paragraph (1), an approval reso-
lution with respect to such agreement shall
be introduced (by request) in the House by
the majority leader of the House, for himself
or herself and the minority leader of the
House, or by Members of the House des-
ignated by the majority leader and minority
leader of the House; and shall be introduced
(by request) in the Senate by the majority
leader of the Senate, for himself or herself
and the minority leader of the Senate, or by
Members of the Senate designated by the
majority leader and minority leader of the
Senate. If either House is not in session on
the day on which such an agreement is trans-
mitted, the approval resolution with respect
to such agreement shall be introduced in
that House, as provided in the proceeding
sentence, on the first day thereafter on
which that House is in session. The resolu-
tion introduced in the House of Representa-
tives shall be referred to the Committee on
Ways and Means and the resolution intro-
duced in the Senate shall be referred to the
Committee on Finance.” .

(b) ADDITIONAL REPORTS AND EVALUA-
TIONS.—Section 233 of the Social Security
Act (42 U.S.C. 433) is amended by adding at
the end the following new subsections:

“(f) BIENNIAL SSA REPORT ON IMPACT OF
TOTALIZATION AGREEMENTS.—

‘(1) For any totalization agreement trans-
mitted to Congress on or after April 1, 2006,
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the Commissioner of Social Security shall
submit a report to Congress and the Comp-
troller General that—

“‘(A) compares the estimates contained in
the report submitted to Congress under
clauses (i) and (v) of subsection (e)(2)(A) with
respect to that agreement with the actual
number of individuals affected by the agree-
ment and the actual effect of the agreement
on social security system receipts and dis-
bursements; and

‘‘(B) contains recommendations for adjust-
ing the methods used to make the estimates.

‘“(2) The report required under this sub-
section shall be provided not later than 2
yvears after the effective date of the total-
ization agreement that is the subject of the
report and biennially thereafter.

‘(g) GAO EVALUATION AND REPORT.—

‘(1) EVALUATION OF INITIAL REPORT ON IM-
PACT OF TOTALIZATION AGREEMENTS.—With
respect to each initial report regarding a to-
talization agreement submitted under sub-
section (f), the Comptroller General of the
United States shall conduct an evaluation of
the report that includes—

““(A) an evaluation of the procedures used
by the Chief Actuary of the Social Security
Administration and the President for mak-
ing the estimates required by subsection
(e)(2(A);

‘(B) an evaluation of the procedures used
by the President for determining the actual
number of individuals affected by the agree-
ment and the effects of the totalization
agreement on receipts and disbursements
under the social security system; and

‘(C) such recommendations as the Comp-
troller General determines appropriate .

‘“(2) REPORT.—Not later than 1 year after
the date of submission of an initial report re-
garding a totalization agreement under sub-
section (f), the Comptroller General shall
submit to Congress a report setting forth the
results of the evaluation conducted under
paragraph (1).

‘(3) DATA COLLECTION.—The Commissioner
of Social Security shall collect and maintain
the data necessary for the Comptroller Gen-
eral of the United States to conduct the
evaluation required by paragraph (1).”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to agreements establishing totalization ar-
rangements entered into under section 233 of
the Social Security Act which are trans-
mitted to the Congress on or after April 1,
2006.

————

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate on Monday,
May 22 at 2:30 p.m. The purpose of this
hearing is to receive testimony regard-
ing nuclear power provisions contained
in the Energy Policy Act of 2005.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FINANCE

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the Com-
mittee on Finance be authorized to
meet during the session on Monday,
May 22, 2006, in S-219 of the Capitol,
Immediately following a vote ten-
tatively scheduled for 5:30 p.m. on the
Senate floor, to consider favorably re-
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porting the nomination of Susan C.
Schwab to be United States Trade Rep-
resentative, with the rank of Ambas-
sador Extraordinary and Pleni-
potentiary, Executive Office of the
President, vice Robert J. Portman.

The PRESIDING OFFICER. without
objection, it is so ordered.

COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the Com-
mittee on Homeland Security and Gov-
ernmental Affairs be authorized to hold
an off-the- floor markup during the ses-
sion on Monday, May 22, 2006, to con-
sider the nominations of the Honorable
Robert J. Portman to be Director, Of-
fice of Management and Budget; Robert
I. Cusick to be Director, Office of Gov-
ernment Ethics; and David L. Norquist
to be Chief Financial Officer, U.S. De-
partment of Homeland Security.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the Com-
mittee on Homeland Security and Gov-
ernmental Affairs be authorized to
meet on Monday, May 22, 2006, at 2 p.m.
to consider the nomination of Lurita
Alexis Doan to be Administrator of the
U.S. General Services Administration.

The PRESIDING OFFICER. Without
Objection, it is so ordered.

———
NATIONAL INTERNET SAFETY
MONTH
Mr. FRIST. Mr. President, I ask

unanimous consent that the Senate
now proceed to the consideration of S.
Res. 486, which was submitted earlier
today.

The PRESIDING OFFICER. The
clerk will report the resolution by title

The legislative clerk read as follows:

A resolution (S. Res. 486) designating June
2006 as ‘‘National Internet Safety Month.”

There being no objection, the Senate
proceeded to consider the resolution.

Ms. MURKOWSKI. Mr. President,
today I introduced a resolution desig-
nating June 2006 as National Internet
Safety Month. I am pleased to have Mr.
ALLEN, Mr. CRAIG, Mr. STEVENS, Mr.
VITTER, Ms. LANDRIEU, Mrs. DOLE, Mr.
CRAPO, Mr. BURNS, Mrs. LINCOLN, Mr.
WARNER, Mr. JOHNSON, Mr. ROBERTS,
Mr. SANTORUM, and Mr. DEWINE join
me in introducing this resolution.

The Internet has become one of the
most significant advances in the twen-
tieth century and, as a result it affects
people’s lives in a positive manner each
day. However, this technology presents
dangers that need to be brought to the
attention of all Americans. Never be-
fore has the problem of online preda-
tory behavior been more of a concern.
Consider the pervasiveness of Internet
access by children and the rapid in-
crease in Internet crime and predatory
behavior. Never before have powerful
educational solution’s—such as Inter-

S4915

net safety curricula for grades kinder-
garten through 12—been more critical
and readily at hand.

i-SAFE America is one of the non-
profit organizations that has worked
tirelessly to educate our youth and our
community on these important issues.
Formed in 1998, i-SAFE America edu-
cates youth in all 50 states Wash-
ington, DC, and Department of Defense
schools worldwide to ensure that they
have a safe experience online.

It is imperative that all Americans
learn about the Internet safety strate-
gies which will help keep their children
safe from victimization. Consider the
facts: In the United States, about 90
percent of children between the ages of
5 and 17 use computers, and about 59
percent use the Internet. Approxi-
mately 26 percent of children in that
age group are online more than 5 hours
a week, and 12 percent spend more time
online than they do with their friends.

An alarming statistic is that 39 per-
cent of youths in grades 5 through 12 in
the United States admit giving out
their personal information, such as
their name, age, and gender over the
Internet. Furthermore, 11.5 percent of
students in this age group have actu-
ally met face to face with a stranger
they met on the Internet.

Most disturbing are the patterns of
Internet crimes against children. In
1996, the Federal Bureau of
Investgation was involved in 113 cases
involving Internet crimes against chil-
dren. In 2001, the FBI opened 1,541 cases
against people suspected of using the
Internet to commit crimes involving
child pornography or abuse.

Now is the time for America to focus
its attention on supporting Internet
safety, especially bearing in mind that
children will soon be on summer vaca-
tion and will spend more time online.

Mr. FRIST. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, and the motion to reconsider be laid
upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 486

Whereas, in the United States, more than
90 percent of children between the ages of 5
years old and 17 years old, or approximately
47,000,000 children, now use computers;

Whereas approximately 59 percent of chil-
dren in that age group, or approximately
31,000,000 children, use the Internet;

Whereas approximately 26 percent of the
children of the United States in grades 5
through 12 are online for more than 5 hours
a week;

Whereas approximately 12 percent of those
children spend more time online than they
spend interacting with their friends;

Whereas approximately 53 percent of the
children and teens of the United States like
to be alone when ‘“‘surfing”’ the Internet;

Whereas approximately 29 percent of those
children believe that their parents would ex-
press concern, restrict their Internet use, or

486) was
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